UNDERSTANDING THE FIRST
AMENDMENT THROUGH BARNETTE

Lesson Plan for Grades 7-12

Student Resource: Excerpt from Barnette opinion

West Virginia State Board of Education v. Barnette (1943)
Excerpt: Majority Opinion, Justice Robert H. Jackson
To sustain the compulsory flag salute we are required to say that a Bill of Rights
which guards the individual’s right to speak his own mind, left it open to public
authorities to compel him to utter what is not in his mind. . ..

The question which underlies the flag salute controversy is whether such a ceremony
so touching matters of opinion and political attitude may be imposed upon the
individual by official authority under powers committed to any political organization
under our Constitution. ...

To enforce those rights today is not to choose weak government over strong
government. It is only to adhere as a means of strength to individual freedom of mind
in preference to officially disciplined uniformity for which history indicates a
disappointing and disastrous end. . ..

The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities and
officials and to establish them as legal principles to be applied by the courts. One’s
right to life, liberty, and property, to free speech, a free press, freedom of worship and
assembly, and other fundamental rights may not be submitted to vote; they depend
on the outcome of no elections. ... We set up government by consent of the
governed, and the Bill of Rights denies those in power any legal opportunity to
coerce that consent. Authority here is to be controlled by public opinion, not public
opinion by authority. . ..

We can have intellectual individualism and the rich cultural diversities that we owe to
exceptional minds only at the price of occasional eccentricity and abnormal attitudes.
When they are so harmless to others or to the State as those we deal with here, the
price is not too great. But freedom to differ is not limited to things that do not matter
much. That would be a mere shadow of freedom. The test of its substance is the right
to differ as to things that touch the heart of the existing order.

If there is any fixed star in our constitutional constellation, it is that no official, high or
petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other
matters of opinion or force citizens to confess by word or act their faith therein. If
there are any circumstances which permit an exception, they do not now occur to us.

We think the action of the local authorities in compelling the flag salute and pledge
transcends constitutional limitations on their power and invades the sphere of
intellect and spirit which it is the purpose of the First Amendment to our Constitution
to reserve from all official control.
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