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Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure Case) (1952)
Excerpt: Concurrence, Justice Robert H. Jackson
Presidential powers are not fixed but fluctuate, depending upon their disjunction or
conjunction with those of Congress. . ..

1. When the President acts pursuant to an express or implied authorization of
Congress, his authority is at its maximum, for it includes all that he possesses in his
own right plus all that Congress can delegate. In these circumstances, and in these
only, may he be said (for what it may be worth), to personify the federal sovereignty.
If his act is held unconstitutional under these circumstances, it usually means that the
Federal Government as an undivided whole lacks power. A seizure executed by the
President pursuant to an Act of Congress would be supported by the strongest of
presumptions and the widest latitude of judicial interpretation, and the burden of
persuasion would rest heavily upon any who might attack it.

2. When the President acts in absence of either a congressional grant or denial of
authority, he can only rely upon his own independent powers, but there is a zone of
twilight in which he and Congress may have concurrent authority, or in which its
distribution is uncertain. Therefore, congressional inertia, indifference or quiescence
may sometimes, at least as a practical matter, enable, if not invite, measures on
independent presidential responsibility. In this area, any actual test of power is likely
to depend on the imperatives of events and contemporary imponderables rather than
on abstract theories of law.

3. When the President takes measures incompatible with the expressed or implied
will of Congress, his power is at its lowest ebb, for then he can rely only upon his own
constitutional powers minus any constitutional powers of Congress over the matter.
Courts can sustain exclusive Presidential control in such a case only be disabling the
Congress from acting upon the subject. Presidential claim to a power at once so
conclusive and preclusive must be scrutinized with caution, for what is at stake is the
equilibrium established by our constitutional system.

Into which of these classifications does this executive seizure of the steel industry fit?
It is eliminated from the first by admission, for it is conceded that no congressional
authorization exists for this seizure. That takes away also the support of the many
precedents and declarations which were made in relation, and must be confined, to
this category.

Can it then be defended under flexible tests available to the second category? It
seems clearly eliminated from that class, because Congress has not left seizure of
private property an open field, but has covered it by three statutory policies
inconsistent with this seizure. In cases where the purpose is to supply needs of the
Government itself, two courses are provided: one, seizure of a plant which fails to
comply with obligatory orders placed by the Government; another, condemnation of
facilities, including temporary use under the power of eminent domain. The third is
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applicable where it is the general economy of the country that is to be protected,
rather than exclusive governmental interests. None of these were invoked. In
choosing a different and inconsistent way of his own, the President cannot claim that
it is necessitated or invited by failure of Congress to legislate upon the occasions,
grounds and methods for seizure of industrial properties.

This leaves the current seizure to be justified only by the severe tests under the third
grouping, where it can be supported only by any remainder of executive power after
subtraction of such powers as Congress may have over the subject. In short, we can
sustain the President only by holding that seizure of such strike-bound industries is
within his domain and beyond control by Congress. Thus, this Court’s first review of
such seizures occurs under circumstances which leave presidential power most
vulnerable to attack and in the least favorable of possible constitutional postures.

ROBERT H JACKSON CENTER - (716) 483-6646 — 305 E. FOURTHST. JAMESTOWN, NY 14701
WWW.ROBERTHJACKSON.ORG



