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The P1 e51dent

Senator I‘earon s, remarks call- for -one or two observations.:.
First, he has kept-the contract::..Second, I. amh almostiafraid to:
call.upon the:next gentleman who made.a-contract .with-me..-:

I T Y i o Fearnri e

“'The next" speaker had beén: activein StateBar’ Assoc1at1on
matters'as long ‘as I'can remember “He* Iooks ag'youtig’ now
as hedid then. ' Hé 'took ‘an’ active part:in our’ State’ mattere
and theén went to Wishington and has recently been promoted’
to the head of the anti-trust division in the office of the Attor-"
ney. General of the United States. He is. a.New.;York laveyer
from.Chautauqua, able and; of .delightful petsonality., It gives:
me igreat pleasure to.present the Hon: Rebert; H. ]ackson, of.
Chautauqua and Washmgton (Applause Vb wne sl

Hon. Robert: H ]ackson et Bl
“Mr. T oésfmaster,;Guests;éﬁd M'embér’s' of the?S‘{até’B-
soc1at1on FIf the sarhple’ which® the Toastmaster has given
is'a fa1r one of’ the way he‘can p1ck wmners I d
him to stay away’ from Saratoga A '
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£ult is a comfort to speak-again before my own Bar iAssocia-
(tion ,which has; always been:very .tolerant of my heresies.. I
Jwill i test fits« patience; ‘again:. - Bar -Association - after-dinner
-speeches often voice the: highand:solemn:esteem in which; we
hold;:ourselves.. . It-was. probably:after a;Bar dinner 'that the
wrtty bard whose name our: toastmester honors wroter Gl

"Oh how can 'a’'modest young man ii
Ere hope for the slightest progressron ‘
“Ina profe551on already so full™" =
Of Iawyers so full of profe.mon ”

1

As the New Dealer-on your prdgram I suppose T represent
the‘ “lesser breeds ‘without the law.™ 'At'least we are 50 repre-
sented''at " some "’ Bar méetings. Tt ‘seemed last fall that' the
American *Bar ‘Association “identified ' itself pretty’ thoroughly
withi:Maine:and ‘Veermont.-- Some people;think. we need a Bar
.Association to,represent the, rest of the: United :States. . :Now
that ithe . Unlon. League Club.:offérs: itself: as-a political purg-
ratonyfor, peritent ;Demaocrats, thereiis a:chance-that the Bar
will extend absolution to. unrepentant ones:ahd may even bring
1tsihberahsm mnearer.to- date! .than -the 1912 : New: Freedom
model* : G e e ban e oot el gnoeen

+The legal proféssion may justly:claim much-credit: for the
imaklng of -our: government American Democracy may’ Hjustly.
:claima: large ‘part in making the prestige’of ‘the-legal profes-
ision. '+ Noother people have-submitted so genérally to lawyer
leadershlp v We have held all'of the Jud1c1a1 and many of the
legislative and’ execltive offices. |+ +iif s

‘When lawyers exhibit toward govemr‘n‘eht’an' dir of 'owrler-
shiipit. is basedi on adverse :possession.. .This profession is a
pyramid with-its base iin: general. practice inevery:community
-and: its:apex in the Supreme Court. ;Judges are lawyers under
ithei robe. (. Bench and. Bar.are.sc¢hooled. in af:common: philos-
;ophy.and; each member shapes his aftitude! by common patterns
¢0f thought.., i - .ioor Bluer o b e NS S

LiThe: professmn tonight can 'scarcely: boast oft its popularlty
‘iThe ‘President has implied: some doubts about the helpfulness
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of the lawyer’s contribution to government.. Governor Earle
of Pennsylvania has talked about all of us the way we talk
about each other during a lawsuit. The New York Times in
veporting the election of Dr. Motta as President of the Swiss
I'ederation said “He was a lawyer before entering politics.”
There are. those who would say the same of some New Deal-
ers. But they would choose to say it by way of epitaph rather
than of introduction.

Can one be a lawyer after entering politics? Is the profes-
sional attitude inconsistent with public welfare? Is there a
fundamental conflict between the legal philosophy we apply in
our Courts and the political principles of popular majority
government which we champion on the stump? Is our profes-
sion a public servant or a public nuisance? Why not hurl our
answers back at our critics—if we have an answer?

We rest under a handicap. We are -unwanted children.
Everyone agrees that there are too'many of us. I have long
advocated a New Deal law to pay the law schools for not pro-
ducing lawyers. (Laughter.) The New Deal has performed
a service to the Bar by keeping so many law professors busy
in Washington. They could do less harm making new laws
than at their usual task of making new lawyers. The County
Lawyers” Association survey shows even the existing profes-
sional field overpopulated.  Some think society will do well
to plow under the worst of us. Others think the worst of us
-do less harm to society than the best of us. They point out
that it takes good lawyers to kill great measures for public bet-
terment and that the little fellows are relatively harmless be-
cause not so powerful.

Then, too, our sincerity is always under a cloud. People be-
lieve that a profession whose voice and hahd are for sale may
have a.price on its heart also. Exceptional lawyers do have
convictions of their own. But there is a cruel realism:about
the underworld which calls any lawyer, even itsiown,: a
“mouthpiece.” Even the upper world notes that a lawyer's
retainers and his convictions seldom conflict. The correspond-
ence is too. frequent to be a coincidence. People wonder
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whether it is convictions that get- retainers, or retainers that
beget convictions. Some even suggest that the pay envelope
campaign succeeds best among. lawyers.

Lawyer prestige rests on judicial supremacy in government.
Only by our monopoly of the high court can we hold society
to those technical legal patterns which only counsellors at law
can weave or unravel.

But lawyer control of the High Court rests only on public
suffrance and tradition. The framers of our Constitution did
not see fit to make provision that the membership of the Su-
preme Court must be only lawyers. They deliberately left it
open to men of other learnings than the law. But from the
very beginning we have kept it packed with lawyers, and now
lawyers feel a vested interest in holding all seats on the Court
for themselves.

Now suppose some ‘‘radical” administration (laughter)
should propose to pack it with men of other vocations. There
is no constitutional protection for our lawyer monopoly. We
must rely solely on the record of a trust well fulfilled to per-
petuate lawyer control.. That is why we need to check up on
ourselves. Does the record convince that legal knowledge, and
that alene, is adequate to the settlement of the great public
questions now settled with only lawyer votes? If, as the Court
has said, it has only one duty in these cases—"to lay the article
of the Constitution which is invoked beside the statute which
is challenged and decide whether the latter squares with the
former” are we the only men fit to doit? And if, as has been
charged by some of its -own members, the Court goes beyond
this and “sits in judgment on the wisdom of legislative action,”
do we possess the only wisdom? ILawyers bring to the Court
only one kind-of thinking—at most.

The fundamental question is not one of personality of our
representatives on the bench. A struggle between every pro-
gressive -administration in our history against -the Federal
bench is not based on personalities alone but must be rooted in
a conflict of philosophies.”
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.. .Why does the legalism that guldes Court and.Bar so often
find itself in conﬂ1ct with the views of publrc leaders such as
Jefferson, Jackson, Lincoln and. Theodore Roosevelt not to
ment1on 11v1ng leaders Who have surv1ved lawyer oppos1t1on?

accepted by any ‘other professmn Unreasomng devotron to
precedent is so normal for the lawyer that ]oseph Choate in
eulogy of James C. Carter, noted as almost an eccentr1c1ty of
that genius “that he was not always willing to admit or to rec-
ognize ‘the ‘binding ‘force"of" pre"cedents';;'hOVGéVer ‘nuter-
ous, wh1ch failed- to’ run' the: gauntlet of his'own redsoning
powers. - One of his: favor1te maxims' was, that ‘nothing' was
finally ‘decided until it’ was decided rrghrt Kok kT And Choate
referred to this trait as “vulnerable”] =~ 0t ot

~Other men are known' by their fraits, we judge our work

~only by logic. Congress looks forward to results,’ the ‘Coutts
look backward to precedents, the President sees wrongs and

remedies, the Courts look for:limitations:and express powers. -
The pattern.requires the Court to:go forward :by:looking back-

ward.: Legal philosophy requirés us to.consider modern labor

relations in. terms of. precedents. made 'by:slave: owners, and

Social Security ‘in the light of: decisions: by ‘men; ‘who' if ‘they

heard the term, would. have thought it meant return-of. fugi-

tive slaves. . Our motto i§ “No concessions to the times;-”:f =

- Our record is one of fidelity to “fundamentals,”’ Since'1787

the medical profession has’ changed 1ts treatment of disease

from blood letting to'blood tranisfusion. ‘We'tiiake no such de-

partures from the practice of the fathers. = R

“We 'do not let the reahtles ‘of life 1nﬂuence our, legal deci-
smns When I was counsel to the Bureau of Internal Reve-
a taxpayer’s status. A young’ lawyer destmed T arn sure, for
high judicial honors, prepared the answer.. He:set forthi the
rule of Jaw:that-a’ fraction of a:day will: not be recognized.
Then he added. the .rule asito service of process by which we
exclude. theiday of; sérvicé from the-counti - He arrived by this
legal logic at the decision that a marriage is effective on the day
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following the day of ceremony. (Laughter.) Though I could
point to no flaw in the legal reasoning I did not:sign that opin-.
ion, though I signed many worse ones. - His process of reason-
ing was® similar to that by .which courts sometimes reach-
decisions that seem to me far from the realities of life.

_The: heaviest responsibility ever given by any nation. to-its
bariis that of interpreting -our Constitution. 'With it came the-
greatest opportunity to demonstrate the capacity of the lawyer
to.govern. .-Have we made constitutional law simple,.clear and
workable? . Has .government:by: htlgatlon beén prompt certam-
and:free of technical subtlety? : . ‘

Our:Constitution is a; general-outline of great powers and
institutions. It‘is not a legal -document. ‘We know that be-
cause the original instrument contains only about 4250 words.-
Counsel would use ten times as many' to' express in legal jar--
gon the single idea that:if a corporation fails to pay its bonds
the investor may resort to'its property. - Each word in our
Constitution;. setting . up:a-whole! system of government, had
to.carry-aigreat: load.of:-meaning. It was never thought; when.
they spared. words in the interest: of simplicity, that we would.
reach 'a point where nothing is:law{ul unless the Constitution -
had-a-word for it.. .(Applause.) ~They set.up a living National
Government ‘and. left the future to fill in muchof -detail, ac-
cording to. its-own exper1ence 1ts Judgment and its own patn—'
otic purposes: : : ‘

Then the lawyers whlttled at it w1th the rules apphcable to
private-contracts until today you:commerce sttidy of constiti-
tional law, not-with.the:document:but with a long course in
interpretation, . of interpretations.;“This mass-of ‘constitutional
law, not found in. the -Constitution, is' not"the ‘achievement-of-
one age—it is‘a, tribute to-the diligence. of several generatlons
of our profession. R -

-The. legal: profession. has- transferred:'to const1tut1onal law
1tshwho‘l_e technique for determining private rights. It tries to-
adjudge the.rights of:the miasses, as it ‘would-a.case'of trespass
or., a. suit..on-a- note, .. Edmund Burke-declared that you could
not: draw, an-indictment: against 4 wholé:people, ‘but modern
courts are trying to draw injunctions against a whole people.
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In dealing with a nation, whose genius is invention, we can-
not outlaw every action that can not show a precedent. It
would be as reckless for the President to steer public policy
by precedent as to drive in the dark with only a tail light. 1f
he can not use precedent to make policy and the courts apply
them to strike down the policy, we have the basis of perpetual
conflict awaiting only extremes of determination on each side
“to break down our system.

Lawyers have tied up many major policies of government
in legal doubts. The process in the lower courts, where each
of 150 Federal Judges claims for himself the right to nullify
an act of Congress, produces conflicting “decisions” which con-
fuse the public, and which have no finality. Nullification be-
comes almost a competition, while business and government

“await the disorderly and dilatory ritual of the law. Almost
two years after devaluation our courts were - debating its
validity. Time means nothing to a lawyer.

No administration can halt its policies dealing with such
problems as a banking emergency, unemployment, relief, or the
currency to seek -the judiciaries’ views. The government can
not learn the judge’s views until after the law is passed and
then only after a lapse of years as the view is slowly made
available in private litigation. Moreover, the judicial contri-
bution is always a negative. It may tell what can not be done
to right a wrong or solve a problem, but it never tells what can
be done. ’ ~

Government by litigation has destroyed effective enforce-
ment of public policy. Four lawsuits have usually served to
sterilize each of those hopeful offspring of Congress designed
to curb monopoly. We haven’t always crudely killed them as
unconstitutional, we have sometimes just sandbagged them
with “interpretation.”

The most subtle subverter of free government is a baffling
complexity. Representative democracy is difficult at its best
and demands understanding. from its citizens. But we have
added on top of 48 representative democracies, the most com-
plex government of all, a federation of governments, in which
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we have tried to balance representation between area and pop-
ulation, to balance grants of power against checks of author-
ity, to entrench many rights of property beyond reach of the
popular will, to balance nationalism against provincialism and
to set up an equilibrium between progress and stability.

This intricate machine must function by compromise. Di-
vergent social and political groups must be kept near enough
together so that the differences will yield to arbitrament of
ballot and court decision. We were once nearly wrecked by
the rigid and unyielding legal philosophy which in the Dred
Scott decision outlawed the Missouri Compromise, designed by
Congress and executive to avoid a war between states. Con-
tending social forces came to rest and equilibrium, at least
temporarily, in such comprises as the N.R.A,, the Guffey Coal
bill, the Agricultural Adjustment Act, the minimum wage laws,
the Labor Relations Act and Social Security Acts. We need
as many constitutional powers and ways to compromise these
struggles as possible. Lawyers have been closing the roads
to politcial compromise of basic problems which are the
country’s route to economics and social peace. The detours
may be rough!

In England the lawyers are kept to their own business of
conducting private litigation and do not settle public policy by
lawsuit. That country has gone through a labor party admin-
istration, and had the flexibility to come through without a
transformation of its institutions. Could we do as much?

. We lawyers have produced a paralyzing complexity of gov-
ernment that frustrates economic control. It is not a question
of favoring conservative policy or liberal policy, property
rights or human rights. Our problem is to make this great
federation of states work. (Applause.)

When free government becomes too perplexing and futile
the people turn to dictatorship. It is the simplest form of gov-
ernment. Out of the break-down of an attempt at free gov-
ernment which failed to function,. arose Hitler, Lenin and
Stalin, Napoleon and Cromwell.
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Felix Morley has: well. said, ‘Fortunately: for .the -United
States, no period ‘of our history has been so dark that a major-
ity of Americans have turned.in despair to embtace:the argu-:
ment that they. are mcompetent ‘to- run -their -own. affairs.,
Should that day ever.come, democracy will go under and. dic-
tatorship will take its place.”,

When we: consider the confused muddle we. have made of
s1mp1e problems like child: labor or-minimum wages, we may
wonder if that time is. so.far away. - Another world war or’
another depression may-well: pose. problems that will break the
red tape of government by lawsuit: ‘ ;

The great good there'is in our phllosophy, ‘the value of our’
precedents, the advantage of judicial review ‘all may be endan?’
gered. Our disorderly and incoticlusive squabbles inlowet
courts -over questions we know ‘the lower cotirts ‘can not settlg;’
our-intolerable delay in-settling questions on''which’ execittives’
must- act, ‘and:then ‘our: 'dispds‘ing‘ of vast-problenis of ‘state-:
craft, such -as:defining ““general -welfare” “interstate’ ¢om::
meérce” or:“‘dite process” by legal spec1ahsts gitided: by ‘prece:
dents"and:boastfully: regardless: of reason or: wisdom -are siot’
portents of health for us lawyers nor for our coutitry.: = 7=

‘Whatever our' philosophy:‘may ‘doto impair our! relations
with- thie-wotld -outside, it binds us together inaigreat fellow=:
ship- where New!'Deal'is kit to old: deal and radical at'léast!
understands: reactionary:: We :appreciate’'each’ other’s tricks.
and technique and- skill:» We. play: ori -opposing teams but ‘we:
play the same. game..: Our common;background. of. culture
makes lawyers kinsmen and laymen strangers and,our fellow:.
sh1p is like. that told by K1p11ng - ;

“The stranger w1th1n my gate,. .
. He may be true or’klnd .

But he “does ! not talk, my ‘tal
I can not' feel h1s mm' ;

"Bt not the soisl behind.
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{The men, of my own;stack, .
.-+ They may.do ill or:well,.... ;.
But they tell the lies. Iam, Wonted to,
They are used to: the hes I tell; :
. And we, do not need 1nterpreters o
i MVVh.e.n weig, to,buyt,o.r..scll cei s b

’f‘Then men of my own stock
4. 4. -Bitter, bad they may, be,;; ., .. ;
., But, at, least, they hear the thmgs 1 hear,

y And see the thlngsIsee,‘;,_, o
' And whatever I think of them and thelr hkes
. They think of the l1kes of me.’

T g

The Presxdent :

Gentlemen, [ challenge only one statement Wthh General
]ackson has made ’and that. as'when he sa1d Twasa poor
plcker and would not be safe at:Saratoga I clalm and I know
| v ‘me( that after, hearlng the Chxef Judge
‘Senator Fearon and Generai ]ackson, you w1ll all know that I
am absoiutely safe as a p1cker at Saratoga, Belmont H1a1eah
Epsom Downs Trombley, » Longchamps or the Kentud<y
Derby ,(Laughter ) '




