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p l e  hs?e a w a r U ,  harmoiiioly and e t i w  j u @ w  
m i a w , ~ ~ ~ ~ l l y - ~ ~ ~ - e q a p d i n b b u i l d i n g u  '?Z 

-ti01 of ,udicw molampcl that tbs bwdm d -ti-L 
-bty  OXI mmlnauon 

A rmtiment htw developed tha% nolo rssponalbfflty f a  the func- 
t l o ~ d t h e 8 u ~ C o u r t ~ a n ~ t u t l o n i r ~ t h . S ~  
Ucm, and that their lndqmMe%ce requlrsr that a 
a , w c r l o ~ t o ~ t b . - t u t b n u ~ n l l l ~  short. trof- It is 
I U p d t l u r t t h e & ~ e x a l u d v c d y t o ' t h e  ~ u s t l ~ ~ ~ d t a a t  
ahs President and the cxmmem mrut Lssp hand8 oil. 

unleao the Home d Be tatlves taka th. mpmdbfflty of mi- 
tlstlng appromirtlon. G e  purpae. Ths Houre of mpresent.- 
U v ~ b t h e o n I ~ ~ t o w h i e b t h e J ~ m r u t ~ .  More- 

Moreover, the jurisdiction d the Caart, except am to caned uTect- 
inn fonlan nDMePtatlva and ataten. k left to Conmesa to decide. 

abuaa end tyranny am w d l  M the story d leglelative tuid executive 
abuses. Theme chscb and belances were t h e d m  embodied In the 
Oonatitutlon to enable CosMess to check ludlclal ab- and usur- 
patiom if the same should -&xu. I! the& are abuaea ih the Court, 
with which I will deal later. thelr continuance can only bo d w  to 
default In the exercise ul chsctrr sqd bdancea placad the hand. 
of Congress and the Execut4ve. 

The wwer of Come86 to exerci~ checka~arralnst tbe overreach- 
ing of ihe Court Is & genadly overlooked & - that the 
alternatives that faced the Constltutlon writera dtwwve examination 
In detail. 

1. The Constftution might have ~~ ths Supreme Court the 
sole custodian of judlclal powor. It dId not. The judlcipl power ir 
vested In ths Bupreme Oourt "and In .uch inisrlor court8 M the 
Congress may from tims to time orci.in and establish." 
P. The Conatitutlon might have determined, or left to the 8u- 

preme Court to IIX, its own jwiadiction. It did not. It h~ onlg 
a lImitsd orIglnal jurledlctlon, and exospt,in cams aEeoting am- 
bassador#, ~~. and comuls. and thoma In whlch a State 
6i+l be a party, the Suprema Court has appellate jurisdiction 



-tOp-w*w-. 
4 . T h e ~ t u t l o n ~ t h r r e ~ t b e ~ ~ o i  

the Court or t haw @tsn the aourt power to nu lh own 
It 3 P o t .  m Oandltutfon .ced the CQlltln* 

power of in-t in the -at and E tu -. 
6. Tlw %&Won left tho mount ol couwmmtlon d 

Jllmcea atdray to congma, with no restrictton uospt la the 
pmvblon tb.t whatever canpsnution Con(peaa meg oJh-t&T 
tham m n& be dimward dwbkg their a o n t l n ~  in 

6, m e  aaartitutian could have mvidal m m  ranee of m w  
for the ~ o u r t  ita d, a r k  pnd ~ u t  i* 
lea- it mtirely to .ppr'opri.t~m to be initt.ted in% - 

the functianing of the Court. It Irr cleu that C a g r a a  h u  the 
power to we that the personnel of the fudlclal dystah la adequ~te, 
both with to number and to n e ~ i t y  of attila&. It Ia 

ernment and thrt it dow not become an instramentaUty for 
defeat of ce~ti tut lonsl  government. Th4 duty of cappsrotlon Ia 
not csso upon pnd the EZaXltive alom. 

Congn?aa throughout our hbtory haa mado 6puhg urs of it. 
checkn and balamea sgcrind the Court. It mcrde O M  abortive at- 
tempt to i m m t  = 8 eheok. It - rithdr- jurir- 
d i C t i o n o f t h e C o u r t t o h e u a n d ~ a C l l l d t h . t h r d ~ j  
been uubmitted, and it8 power to do m wur recogni5ed. Three 
tlmss the device of wnnt1tution.l amendment hu Men uwd to 
cornxttheDarat. 8 1 1 t l m e r w e h a v e e f f ~ d c ~ ~ t h e ~  
of the Court, with rwulting chtmgw in the Court's attitudes. 
I w f l l b ~ ~ t w r e r p r l e m i n c h ~ t h e ~ o f t h e  

Court and our sxpsrienm nith amendment8 to owrCom4 ita &- 
ciaioM. 

a -a wrni  u.?puaorw OP w nm w no annl 

tia a mathod or br ta~lne ths a l e c t t ~  pnd p o n s l m ~ e  
of the Oovarnmsnt back lnto a 1)ro~er amrdinatian. 

Its frequent w e  her avoided ~ ~ ~ t 8  whlch would xmke the 
Co~tl tut ion a document M pa* and deball#. It dow not 
change the coMtitutioIul powen of the court., a the M b u -  
tion of pwem between the legislative mp judicial branched. It 
does no ellminste any check or balrPcA of the CoMtltutionst 

-&ng the siae of the Court hss never deprived it of inde- 
pen&nce or prestige. It WM obvio~s at the founding of the W v -  
ernment that the Court would not alwayl, remain of the sama 
siae. and that chsnned in it8 size would be made. fa they have bean 
mode, at thw th& when its decfalom caused~dlssatlhctlon. It 
is Just as constitutional to add member8 to keep the Court up with 
th& country aa it  is to add member6 to keep-the Court up afth 
its busbesrr. The power of the Congrew to avert constltutlonsl 
stagnation is aa great aa it8 power to prevent congated doateta 
And whataver other motlvea have ipiluenced the changss that 
have been made In the compition of the Court, the do-minant 
one has alwag. been to keep the divergenw between the Court 
and the elective branchas from becoming m wide as to threaten 
the stabflity oi the Oo~ernment. 

There have been sk instances. 
A reduction of the Court from slr to five wfa effeoted by what 

is known as the "midnight fudge#' law qahed through Congrem 
by Resident Adam8 j u t  before Jeilermn took omw. Justice 
Gushing was not expected to live, and it wee thought by thir d e  
vice to prevent Mr. Jeflemon from appointing a successor. 

The number wfa restored to a h  in 1802, and raised to seven 
In 1807, which enabled Jeflermn to appoint near Justices. 



21 
Charles Wamn hsa collected (supremo court in Unitad staten 
~lstory, vol. 1, pp. 310-111) the mmmmts ot the press on Mr. 
Jeffmon's move whlch r e d  llke thls morning's paw.  I qu& 
charactmtlc comment. One er said, "By thin 90% the Con- 
stitution - - i d  a wounkl'# cannot 1- survive.  noth her 
stated that a "mortal blow had bean 8trucL a t  the ipdepand- 
of the judiciary." One a, "Th8 judiclal 8-m has recelved its 
death warrant"; another teamed it **The death warrant ol the 
Co~tltution" and an editur announoed the "AlarmiPg destruc- 
tion of the b a t  ehsrter of our natlollcrl exiatenceL" Jamem L 
Bayard wrote. 'The independenm of tho udlcial wer is pms- 
trated. A judge. lnuta8d of holdlng hi6 odce for 1g wlll hold it 
during the' goo6 phpnve of tha domlnant party. The fu-s 
will of co- beoomo uartisann. and the ahadow of jwtice alone 
will remain in our w&." 

8upporters of Preeident Jeileraon in Congretm were subjectad to 
attech as "highly drilled" "muta'* who "stand madJr to paY it  
without debate:' In mptte of the pdcti091) of Pnaident Jeffer- 
son '~  enemlw, the judiciary did not low ltcr prestige, but on the 
contrary it  *ad, and It dld not lae its independence, but on the 
contrary became more qgmmive. 

The JachacrPi.n revolution acu @naUad by the addition of two 
new judges in 1887.- Them WM an increase in judicial buslneah 
but Congram had refused arccerlpe delauld. of priot Presidents 
for an incraaw. 
In 186S the Court WM enlareal to 10, in part, to aa8ura that 

Mr. Lfncoln'r war pollcy would not be injured by judicial attacks. 
The vacancy WM fllled by the appointment of Jutdce Held. who 
w u  recogniscd aa "a Btmng Union man." mt Lincoln had a 
~urpasa to strengthen hlr pollitlon wlth the judiciary may be 
InfsRad irom hts c o n f l ~  to aoncpaamrr5p BoutmU M to the 
appointment of Chld Justice Chw th.t We wlsh for a Chlef 
J u s t i c 8 w h o w i l I ~ w h a t h ~ ~ d o n e i n r e g a r d t o e m a n c l -  
patlon and the l@ tender." 

Since the ~reDaratlon of this atatame~nt I have bean told.that 
the - .hce between Theodore aooaWelt and Henry Cab& 
L o d n e w h r t  before a ~ m m b  Of Oliver Wendell H o ~  
to the Suprema Oourt he ai.ir invited to qmnd a week end a t  the 
White House. Mter that. Rmidetnt -volt wrote to the eUsd 
that he WM aatMed wi th  the eoanomic and eocicrl dew* of Mr. 
Jurtice Hdmsr 

The Court reduced ln 1850 from 10 tg 8 to prevent tha 
=ci~r, lrom bchg mod by Rrrddmt Johnson with sppoint- 
men* whlch it wua feared might be unfavorable to the "recon- 
Etruction'' pollcy. 

In 1880, under President Grant, the Court wan again enlarged 
to nine. The Cout then M a t  eight with one vacancy, and 
the valldlty of +Ae Legal 'Mnrbr Act had b8an argued. An the 
Court wm reading the d a m  hol- the Leg.l Tender Act by 
whlch the War between the Stated had been tlaanced to be unam: 
atitutional. Grant mnt to  the Senate the namcm of two Justices. 
Promptly after the combmatlo11 d tbe new Ju&ice the Court re- 
osraed its former deciaion pnd re8tomd to Congrem power over tha 
finnncea of the Union, whlch again in 1986 crme perilously nwr 
being denlad. 

Pmddent arant took palm to appoint JU6ticd(l who, hoporably 
but frankly, favored hla pollay. 

action hu been m w m r y ,  the method whlch the k d e n t  now 
plUpO@28 hu b0en & t b o U @ O ~ t  Our -1tUti- hirtorg. 

m. WlTX -- TO rourn CQ- n d o m  
The amendment method to camct the Court h~ been umd 

three times. The eleventh mmmhwnt acu adoptad to correct the 
Court on sulb F@IIB~ the Statfs: the th i rhn th ,  fourtanth. and 
fiiteenth anwndmenb to eordlcate the phlloaophy of the Dred Scot$ 
decision and eileohurte the pollay d r e u ~ n ~ & ~ U ~ n ;  and the 
stxtwntlr to alter the rssult pmduoed by the Dourt's rulhg on 
income tares. 

I am not urglng that amendment method shall not now be trled. 
But I do point out certain p r o w  which dmfhmn and ad- 
aten of amendment will need to conalder. 

Experience ha6 &own that it b -cult to amend a w n s t i t u ~  
to make It soy what it already aspr Thst w u  attempted ilrst in 
the eleventh amendment. The Cord hald, in C h M m  v. Gaor#ia 
(a Dall.r), 419), that the s u p m e  court had jurisdiction of a mit 
agaln6t Q8orgla by a clt&en d another State. A n  amendment 
w a ~  then adopted saying th.t the judicial power &all not be con- 
strued to extend to a malt q@n& a Stste by oltlmm of another 
State. Ninety yeam latar, a anurt lawyer brought a euit in the 
Supnme Court seatllrt a State on be- of one of it. own dttaenr. 
pointlng out that the eleventh amendment wan so drawn aa to 
apply only to (Rlits brought by cit- of a dliIermt Stata or a 
foreign country. And in Ham v. Larfaiana (184 V. 8. I), the Su- 
preme Court decided that the Conrrtltutlon aa i t  WM orlglnally 
written, in spite of it. prior docblaa to the contrary, did not 



authorha a oult agsinst a State by ahy private citiesn without 
its cooaant. It thua appeared flrst that M yendment  wu 
needed and EOCond that it was defective. 

The fourteenth amendment was a b  a clarlfylng amendment 
intended to uproot the constttutlonal ermm involved in the DreQ 
Boott decidon. Thalw B no doubt that the C o m  whlch sub- 
mttted and the States which r a t M  language, whloh sald. "Nor 
shell eny State deprlve any p e m  of llfe, liberty, or property. 
without due procedafof law", thought they wem pratecting the civil 
rlghta to a fsir trial and hearing. The Supreme Court extended 
the amendment to pmtect. corparstlo~, although its language 
only includea persons, and it then extended it  from a guaranty of 
procedursl felmefm to prevent the 6tat.a irom ensotlng almost any 
kind of ecnnomtc legislation. Thm the fourteenth amendment. 
far from +sriiylng the great constitutional principle of human 
rights, bar bmught forth a crop of new dMlcultiea. and the amend- 
ment in the intamat of iresdom ha6 brought forth new kinds of 
oppream. 

The incombtax amendment WM also intended to clarify the 
Constitution. An income tax had bean levied and 6uetalnsb dur- 
ing the Civll War. But in 1895, aftmr one Juetice made a mme- 
what myntlfylng & K t  in hlm vote. the Bupreme Court by 5 to 
4 held the income tu to be conrrtltutionsl to tax wages and 
asl- but unconstitutlmal to tax income from invested capital 
in the 'form of rent, intareat, Bnd ipcoms from real or personal 

." 
Deepite its broad language, the courta now reiused to apply it to 
thelr own salaries, or to income iroPl State and municipal bond& 
or to e e 6  from State and municipal murcea, or to stoclr divi- 
dends. 

Even if this amendment were permitted to mean what it  scryh 
it gave ua no more, after a delay of 18 yesla, than could have been 
obtained lf a single Jwtim had stood by hB original vote in the 
Pollock case. - ~ 

6ui &m&tutional h w  abundantly demonstrater that it B 
imwculble to foleree or eredlct the inter~retatlm or effect whlch 
msb be glven to any 1-0 used in 6 amendment. Tha dim- 
culty of enactlng an amendment to ovsra,ma a single decision of 
the Court such as the h e d  Bcott decision or the income-tax de- 
claim bet- more dimcult when thb problem B not to meet a 
single conmete declaion but to meet a state of mind or mental 
attitude which pervade6 the whole coww of l e a n t  judiclsl deci- 
sions. It may be pasrdble by more ward6 to clariiy words. but i t  B 
not m l b l e  bv words to chanw a state of mind hostlle to ths 
exerbn of govkmmtal  powem- To ofbet the effect of the judichl 
attitude reflected in recent declslorrs. it would be neceaeaw to 
amend not only the commem c l a w  and the due-process clause) 
but the equal-protection clause, the prlvllege and immunltien 
clouse. the tenth amendment. the banknmtc3 vower, and the tar- 
ing axid spending power. ~ o c h  one of them c-labea hru~ duting the 
east 4 ysars been M) unw-tably construed as to call forth in-. 
iilgnant dlswnta from the liberal uilnmlty of tha Court. 

Judgee who msa t  to a tortured construction of the Constltutlon 
may topturs an unendment. You cannot amend a state of mind 
and mental attitude of hosttllty to e x e r c l ~  of governmental power 
and of lndlfference to the demands which defmmmuw. attemetlng to - - 
survfve lndustrinllEm, make0 upon its Qovemment~ 
R. JUDICLaL POW13 O W  FED- LOOIluaTIO1 IS EXFANDIN0 RllWLT 

A N D ~ O T L I l ~ A R R I O I A ~  

The outstanding development in recent constitutlorul history 
la the growing frequency with which the Suprema Court ref- 
to enforce acb of the C O ~ ~ I U M  on the ground that such scts are 
beyond the conditutlonal powem of the Congrem. 

While we we no llmits upon the power to nuntiy sets of the 
Congrem, we can see that, as each hmtama becomes a precedent 
for more, self-mtraints are proving no rcstralnts, and the power 
is in constant procevl of e.tenslon. 

In the 71 years from the adoption oi the Constitution to the 
War between the Btaba the Sup- Court so nullified only two 
act. of Congress. One of thew two n ~ c a t i o n s  ww the h e d  
Scott case, which pncipitated that war. 

In the 71 yearn f m ~  the beginning of that war down to the 
close of the October 1934 term, the Supreme Court miused to 
recognfas the power of Congresll in approdmstely 80 cosas, and 
it la slpukant  that one-third of theae occurred during the 
decade before the New Deal. when the counlxy as a whole was 
supposed to be content with a period of normalcy. Enumerated 
bv decades. the number of laws of the UniRd Stated nullified by 



But In j u t  the last 3 yeam from the October 1983 term on the 
Court ha6 refused to recognize the power of Congmsn in 19 canes; 
and 6 of these 14 daclslons have occurred during a angle year, 
1. e., the October 1036 term, 4 of the 6 by a sharply divided Court. 
The omtanding constitutional development of the Roarwelt 

admhbtmtlon has been the increasing tenden of the Supreme 
Court to udge legislation accordl to the m&ty vlew of the 
wlsdom odj the leglalation. The cay policy of Judging constltu- 
tionallty wlthout welghing the wisdom of the act has departed, 
and the attltude that has come to prevail la that stated by Mr. 
Justice McReynol& (Nebbfa v. New York, 201 U. 8. 602, at 6 M )  : 

"But plainly. I thin*, this Court must Dave regard to the 
wisdom of the enactment. At least we m u 3  inquire concerning 
Its pur ow and decide whether the means proposed have reaeon- 
able refatlon to something wlthln leglslatlve power-whether the 
end h lqitlmata and the meam appropriate!' 

Each success in thwarting congressional power, or each effort 
that comes so near succeae as to la& but a vote or two. .timulater 
competing la.wyern and aggrieved interests to new attack. 

Nearly evay newly organhd lnatitution of Ule Government reata 
under a legal cloud. Thls h true of the Becurltie6 and Brchange 
Commbaion, the Boclal Security B w d .  the Publlc Worb Admln- 
latratlon, the Tennemx VaUey Authority, and the Labor Relations 
Board. 

The acts of Congmm involving the hopes and fe rn  of a great 
proportlon of the American people are likewlw clouded in legal 
doubt. Oldggs beneflta, old-age aaistance, unemployment com- 
pensetion, the &curltied Act, the relle! acts, the Labor Relatlonr 
Act, the Publlc Utfllty lioldlng Company Act, the Tennessse Valley 
Acts, ar well as many taxlng sets; are involved In litigation. and 
there la no definite muranca what the* fate will be. The whole 
program overwhelmingly approved by the people in 1082, 1084, and 
10843 b in dangpr of being lost in a maze of constitutional 
metaphon. 

lror a CeIltUrp .nb 8 h.Ii it W M  h t l e d  doctrine that M U$t of 
the Congm~ wss a lap to be obeyed until mt aeid by the Supreme 
Court; that even in that Court i t  was pr&to be conmtltu- 
tional, and a heavy burden mted on one m o  would prove it  
Otherwlae. 

The Publlc Utility Holding Company Act wae 'to take effect 
December 1. 1086. Although the Supreme aourt had not acted. 
and lower courts were in conflict, practically the entIre tnduatrp 
advbed by emlnent awstitutlonaliata, niuscd obecUenoe unle 
and untll the Supreme Court should have declared the Isw con- 
~ t u t i o n r l .  

No mow threatenlug development in law enforcement has oc- 
curred than the sight of the Qovemment deilned by the whole 
utility holding company industry, obliged to sbdlcate enfommont 
untfl a Supreme Court declsion could be had. If this attitude 
shall spread, then a a sub* change has come about that tram- 
forms completely the functlon of the Supreme Court in our Oov- 
ernment. 

Such an attitude rev- a century of legal oplnlon. It t h r m  
the burden on Congresll of getting a f8vor~ble dadoion bef6re its 
lam can be enforced. Wlthln the lert few weeh the Supreme 
Court in a 6-to4 decision has held that even U s State statute la 
valid on lta face. those State omdab charged with it. admlnlstra- 
Won m u 3  sillrmetively 6ULItain the burden of p m m g  that it  has 
been con6titutlonally administered (Cfnot Nort.Iwn, v. State of 
Washfngtm,  Feb. 1, 1087). ThLs attltude. U applled to Federal 
leglalaflo~ will hold up law enforcement and, in effect require 
Court approval, as well as Rastdential approval, for acta'o! Con- 
gress with thb lmportant difference: The veto of the Emanative can 
be overrlden l! a sumdent vote in the Congrena favor ft, the veto 
of the Court hw the ftnality of fate. 

That the confllct between the Court and the.elsctive branch- of 
the Government Is ,entering a new phase la apparent from the 
extensive -rtlon oi the right to dlrnegard acts oi Cbngresa which 
la subtly tdamferrlng the procesa of judlcial review Into a veto 
power over legislation. 

I am confident ,that the Supreme Court hss no wlsh to take 
unto itaelf a veto power. It has heretofore condemned the theory 
that "parties Uve an appeal from the leglalature to the courts** 
(Chtcaa, v. Wellman. 148 U. 8. 8481. But wwerful intenst.. 
by c h g  a!1 c a m ~ l o e t  in Congrsss.ta the Sbpreme~ court, -d 
by reaming lawful authority, mesnwhlle, are forcing that COME- 
quence upon the Court with ita effective. lf unco~dciou, copaent. 
V. THL JUmCIIL - I6 AL60 IMP-0 ETA=' X I O m  

It  la oftfm uwumed that the pmQs which the Court denies to 
the Federal Wvernment fall to the atate governments, and that 
the Supreme Court la therefore r protector of the Stat&. 

Few declslonk of the Supreme Court Can be cited in whlch any 
State of the Union has been able to obtain an protection of i b  
own colutltutlonal rights upon lta m demang from that Court. 
Instead. Stater have met with H t t h  auccecn, attempting to as& 
thelr own rights before the Court. 
The two outstanding Cases in which a State a e d  the Bupreme 

Court to stop invanlonn of thelr righta aroae not against thin 
rdminlatration, but a@Mt Secretary ~ellon,:the defendant in 
both ccuer. 
Th. State of ILaaMchusettd lp 1022 Ned Mellon. The Court'# 

opinion d d b e n  the plea of the State: 
"The BtPte of MMaCiChUBetk In tta own behalf, in effect, com- 

plains that the act in qUBIltlon inwaden the local conwrm of the 
State, and h a usurpetlon of pbwu, ui.: power of local Wf- 
government r e m o d  to the 8 W "  



The Court anmred  that plea by holding: 
"The State of Massachusettr, prewnta no justiciable contro- 

versy either in ita own behsll or as the repre8entative Of ita 
Citimns." 

And the Court dlsmlssed the plea of Massachusetts for want of 
jurisdfction without considering the merits of the constitutional 
questions. 

A little later. in 1928, the @ate of Fiorida fwked to enjoin Mel- 
lon to enjoin enforcement of a law which Florida said, according 
to the Court's opinion: 

"Constitute an inveasion of the sovereign rights of the State and 
a dlrect effort on the part of Congrells to coerce the State." 

The Court, however, refusad to allow Florida even to bring it8 
suit, because it said the threatened acts would not constitute "a 
direct injury" to the State, and that the State could not sue to 
prevent injury to it through ita citizens. 

The decisions are Massachusetts v. MeZZun (283 U. 8. 447) and 
PJorfda v. Melton (275 U. 8. 13) .  Their effect is that the States 
will not be heard in Supreme Court to sdsert against the Federal 
Government, its o m  rights, or the collective rights of ltd citbenr 
based on the Federal Coi~stitution. 

- 
In the Cartsr Coal case seven States appbared and jolned with 

the Federal aorernment in SUDDOI% of the auilev Coal Act-no 
State appeared against it. ~eveiiheles, the court itnicidown the 
GWYeY law on the Dlea by the owners of the Carter Coal Co. that the 
law invaded S t a t d  righi.. The Court spoke of the danger of the 
States being "despoiled of their powen" and being reduced to 
"little more than geographic subdivisions of the national domaln." 
Thla enthusiasm for States' rights, when urged by the Carter Coal 
Co. owners, k in contrast wlth the r e f W  of the Court to hem 
such plea when urged by the Stste itself. When the State makea 
the plea it Is told that it presents a political question. When the 
owners of the Carter Cosl 00. make the plea it  is transmitted into 
a judicial question. 

The same thing happened in U. S. v. Butler (2B7 0. 8. I ) ,  in 
which the farm-relief program was struck down aa coercing the 
States. althou~h Mr. Justice Stone wints out that no such conten- 
tion was madi by the taxpayer, &d hence could not have been 
answered by the Government. Here. aaain no State comDlaineb 
that its rlghtd were being injured by aid t o  the fanners. Thi ack- 
era, processors. and manufacturers wen the beneficiaries of any 
righta the States may have had. 

It  wss not Dongre=. nor the Executiw, but it wan the Supreme 
Court which denied the rights of any of the Staks of the Union 
to make any law whatever dealing with mfnlmum wagea, and l t  
was in that cage that the Chief Justice mid: 

"And I can find nothing in the Pbderal Constitution which de- 
nies tr, the State the power to protect women from being u- 
ploited by overreaching employers through the reiusal of a fair 
wage as dellned in the New York statute and ascertained in a re.- 
sonable manner by competent authority" (Morehead v. Tipaldo, 
298 u. s .  MI?).  

Re said fuither: 
"We have not yet arrived a t  a time when we are at  liberty to 

override the judgment of a State to decide that women are not the 
wecial subiect of emloitstion because thev.ara afomen and nr 
stch, a~ n6t in a nlitive defenseless positloin." 

The majority, however. not only overrode the State but overrode 
the ~ h i e f - ~ u s b . e  of the Court b d  three of its ablest members. 
Instead of ssylng the time has not yet arrived, the Chief Justice 
might properly have wid, "The time hnr just t h b  minute arrived." 

State legislation inaugurating conbewativb reforms has, with 
increasjng frequency, been set wide by a majority at the Supreme 
Court ever since 1920, even though these State reforms did not 
encroach upon the powers of the Federal Government, but -ply 
failed. in the opinion of a majority of the Court, to wme within 
the vague contours of the fourteenth amendment. In vain did 
Mr. Justice Brandeis ln 1QW urotest that the Court wa# assuminn 
the "exerciee of the powers *at a superleglslaturs-not the con: 
stitutional function of the ludlcisl review" (Jav B- B a k i ~  Co. 
v. Btyan, 2134 U. 8. 604, 53k). And by 1030 justice ~ o l m &  wan 
driven to exclaim: "I have hot yet adequately expressed the more 
than anxiety that I feel at the ever-increasing scope gIven to the 
fourtecnth amendment in cutting d m  what I believe to be the 
wnstitutional rlghts of the States. Aa the decisions now stand. 
I see hardly any limit but the sky to the invalidating of those 
rights if they happen to strike a majority of this Court ae for 
any reason undesirable. I cannot believe that the amendment was 
intended to give us carte blanche to embody our economic or 
moral beliefs in ita prohibitions" (Baldwfn v. Mfssourl, 281 U. 8. 
686) .  

ExperimenCs by the States with laws to settle industrial dfs- 
putes, minimum-wage acts, and acts to regulate public-utility 
and other bt~~iness enterprises wen frequently stopped by the 
Federal courts. End they been allowed to proceed, demands for 
the exercise of Federal power later would have been less im- 
perative. 

On the other hand, the Congrses came to the aid of States' 
rights by enacting a law that forbids Federal judges to set aside 
an act of the St@te legislature, except siter hearing by a three- 
judge court. Thls L greater protection to State legislation than 
Congress hsa enacted for its own lam, whic3 are still freely nulll- 
fied by a single judge. When Con(lreas was obliged to intervene 
to protect the State from aggrsesions of Pederal judges it can, 
wlth little grace, be contended that the ]udlciary are the de- 
fenders' of the States. 



The Supreme Court has even denied the Congress the right to 
make enactmentrr in aid of States' rights. The Stater, of courw, 
cannot mt up machinery to provide for the adjlllltment of mu- 
nlcipal indebtednesrr because the Stater have no jurisdiction w 3  
the clalma of nonresidents. Yet. the Supreme Court, dividing 
6 to 4. recehuy held In Cameron r. dabton County (198 0. 8. 615)- 
that Congre81) wuld not proride even with the erprem connent 
of the state, a procedure by &oh munfcipalitiaa could avail 
themaelver of bankruptcy privileges. I t  thua seem8 that States' 
rights cannot be exercised by the States theuwlvem: the States 
apparently are not of age and ue to be regarded M wrt of war& 
dl the Court, whlch determine8 Ui itd own wisdom what i. f a  - 
their good. 
The tanth amendment, nr to power renerved to the States, hn 

not been wed to asrum the power of the Btote8. It h~ been UWd 
to cut down the power of the Federal Government. Then. when 
thm same powcm are asserted by the Statw, the "due-prooaslr 
chum" ir used to cut down the State power. The Statw have no 
Whtr whlcn' the w u r b  have baed bound to respect. The State# 
rlghtd argument i. heard sympathetically only when pleaded by 
private intereatd in rupport of 1.Imms falre e c o n d ~ l  to  m a t e  

"no man'r land" beyond the reach of both F s d d  and %trW 
power. a he s t a h '  rights hsve b e m e  privste primegcn. 
IE it m y  wonder that Justice Eolm- srid the aLy 1. the limlt? 

vs. ~u covm m wow XMPAIUD a ma mrmolmoo AND m i u  
BY A I).UOVII D I V I l I I 0 1 4 ~ Y  'RI. ADDITION O r  V Y- C M  
IUI)TW IT TO rn PmPP JvncTlomrrO 
The pment controwray ovrp the Oourt reilwta a controversy 

within the Court. Neither the Donraw# n a  the Realdent haa 
sought the p r e ~ n t  dtnnckmlon. ~ei-her the Congrew nor the 
I€xecutive hn in any manuor d t  to intsris?s with the ludicial 
function. and n e l b  hn fa l l4  to obey any decfsion -of the 

=afority of the J m i c w  have made it app-t that the great 
objectives of this admhbtratton and thi. Congreu offend their 
deep COnVictionr 9nd that the mOth0d~ of this dry Violate their 
conceptions of good government. Prediction of "impending moral 
cbux", grief over the fear that "the CoMtltutlon 1. gone", char- 
actsriution of the Bscuritim and Exchange Oommlssion u a 
"stu chamber", crccusotlon that the Congram and p a  Executive 
have coerced farmar. taken freedom of contract away from work- 
ing women, and despoiled the States indicate m implacable. 
although unqusstionably slncere, opposition to the urr, of national 
power to accomplirh the polieler so overwhelmingly endarwd by 
the v-. 

Thb frsnk hostility of thew Juntic@a h u  been openly counted 
3n by lntarested group. to defeat much important legislation. 
On the other hand, a minaity of the Justlcea, whcue patriotimi 

and competence no one questions, have made it apparent that 
they feel that justlw to their own records with pootaity require8 
them to protest publicly ~d sharply agalnnt the overriding de- 
c i 6 i o ~  oi the maJorltr. Included those who have seen at 
to protect their pla&in judicial hlstorf by recorded protest. an, 
Ohisl Justice Hughes. Justion Holmen, Brmdei., Stone. and 
Cardow. 

Under thi. strsas and contmtion m inabUlty to reach a decision 
developed in the caw of the New, York Unemployment Cornpen- 
ution Act, and the Court split 4 to 4 one Jurrtiw being a b n t  
Pom fflnsa. Thir left a cloud upon the Social Becurity pmpam 
of many Btattl and ir a poadblm threat to the Federal 80cl.180- 
curity Act. Pstitlon for rehrulxq h u  Ions sneited decision. The 
Warhingkm Minimum Wage Act w u  argued sonu S month. ago. 
and while I can only guess a t  the aura oi the delay, the 
culties apparent in this cam lead to the ruepicion that the Oourt 
i m  badl y divided. 

When the decision of crudlal constitutional issue6 may turn on 
the death or illnens.of a single Justice, it would wem that our 
constitutional pmgrw la governed by a bllnd fate lmstead of by 
human rcrson. For a Jurtiw of the Co(ut to know that even o 
temporary indlspaltion may turn the coursa of hi. Nation's hin- 
tory must add to the ordinary anxieties about health. Nobody. 
no matter where hl8 awmthier  Ue, or what hi. views of conrtitu- 
tional doctrlne may 6, &n vlsr thla rituation with composure. 

Even Oovernment victorlea by M d e c i d w  are umatlsiactor~. 
A state of the Isw which degnds upon the continuanw of i 
single life or upon the ~ l l l ~ ~ l l p t l o n  that no Justice will change hi. 
mlnd ir not a satinfactory buis  on which the aovenwcnt nuy 
enter into new fields for the exerclw of its power. 

Qovrmment defeat. which keep the Government out of the ex- 
erclae of power for an indeterminate time which mny be reversed 
after a s b g b  death, or resignation, or change of mind, is not s 
stable bani. upon whlch any lamtnintration, or any Congrem can 
permanently renounce power. 

Amendmmtd, however worthy m d  well dram, are of unccrtrin 
value while the judicial house 11 m stubbornly divided agahsb 
itself. 

The following table shows the pemirtent and dramatic rplit 
among the Justices: 

FederaI statutes 
Hot 011 (wc. Dc, N. I. R. A.) ------------------- _,,, ------ void--8-1 
Gold Clausas vaid--&4 
Railroad Penslons--------------,-------------_--,---void--64 
Farm Motgsgeb ----------- I------ v016-BO 
N. R. A.-----------------------,,----------I,,-VO~~--~ 
A. A. A.---,-,------------------------------~id-bg 
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Federal statutes--Continued 

T. V. A.------------------------------,--------------vUd--&l 
ouffey Act ----------------__,------d------------------- void--- 
Municipal Bankruptcy-- ------ ------------ ------------ void--6-4 
Silver Tax--------------,----------------------------valid--M 
Second Gold Clause case .............................. valid--64 

State statutes 
Mortgage Moratorium ------------ ---- ---------------- valid--S4 
Milk Price Act -----------I--- L ------,-,------,-- valid-154 
Minimum Wage---------- ----------------------------void--64 
Washington Utility ~egulalion Fund case -------------- void--64 
New York Unemployment Compensation---------no decision--44 

As long ago as 1922, Mr. Chief Justice Taft protested the Court's 
ftrst minimum-wage decision because, as he said, "it is not the 
function of this Court to hold congressional acts invalid simply 
because they an, passed to carry out economic views which this 
Court believes to be unwise and unsound" (Adktns v. Children's 
Hoypltd, 201 U. S. 625, 664). But the passion with which eco- 
nomlc views have been thrust into legal decision have been ln- 
tensifled by the depression. 

In 1936 a bare majority of the Court made a decision fn the 
Raflway Pension case that seemed to atrip the F'ederal G O v e ~ e n t  
of all power to  deal with pensfom for interstate-raflway em- 
ployees. Mr. Justice Hughes, spmking for himself and Justices 
Brandefa, Stone, and Cardom, uttered a protest that thow who re- 
spect his sincerity and judgment know proceeded only from pest 
provocation and deep sense of responsibflity. He said: 

"* * The majority flnally raise 8 barrier against all legisla- 
tive action of this nature by declaring that the subject matter 
itself lies beyond the reach of the congressional authority to regu- 
late interstate commerce *. I think that the conclusion 
thus reached is a depwture from sound pr*rclples and pluces an 

.unwarranted limitation upon the commercc clawe of the Conatitu- 
tion." [Italics supplied.] (Railroad Retirement Board v. Alton, 
295 U. 8. 330. at 976.) 

When a small maloritv of the Court invalidated the Agricultural 
Adjustment Act lait y&. Mr. Justice Stone, who wa- resident 
Coolidyte's Attorney Oeneral, felt imuelled to remlnd the Court that 
while fegislative power may be unwfsely used. "m may judicial 
power be abused", and that "a tortured construction of the Con- 
stitution is not to be justiUed", and that "courts are not the only 
agency of government that must be aasumed to have capacity to 
govern" (United States v. Butler, 297 U. 8. 1, at 87). 

The climax waa reached in the recent decision that a "8tate i8 
without power by any form of legislation to prohibit, change, or 
nullify contracts between employers and adult women workers M 
to the amount of wages to be paid" (Morehead v. New York ez rel. 
1Ywldo. 298 U. 8. 687. 6113. In vain did the minority urotest that 
"if is difficult to imagine iny ground# other than our-o-h personal 
economic predilections for mying that the contract of employment 
is any lesi an appropriate subject oi legislation than areecores of 
others in dealing with which thls Court haa held legislatures 
may curtail individual freedom in the public interest'' (298 U. 8. 
at  633). 

Only 10 days after the Court had tossed aside the New York 
Minimum Wage Act  on the ground that the State wm "without 
power by any form of legtslation" to establish minimum wages for 
women the Republican Party pledged itself to support such legis- 
lation and avowed its belief that such legislation could be enacted 
"within the Constitution as it  now stands." This was exactly what 
the Coiut said could not be done. 

It  thus becomes evident that there is a serious lag between public 
o~inlon and the dedsfons of the Court. A maloritv of the Justices 
hive too frequently fafled to recogniee..as ~dics'Holmea so aptly 
stated, "what seemed to them to be %st principles are believed 
by half of their fellow men to be wrong. 

Nothing in history would justify a belief that the Court's opinton 
aa to legislative policy is more likely to be right than that of the 
legislative body. 

In his lectures upon the Supreme Court (p. 96) delivered in 
19'28, Mr. Chief Justice Hughes stated that 'Yew of these cases 
(holding acts of Congress invalid) hay: been of great importance 
in shaping the course of the Nation. While emphasizing that 
"the existence of the function of the Supreme Court is a constant 
monition to Conmess" (u. 06). he added. "it must be conceded. 
however. that up-to the'prefknt time far. more important to the 
development of the country than the decisions holding acts of 
congnias to be invalid, ha& been those in which the authority 
of Congreas haa been sustained and adequate national power to 
meet the necessities of a growing country has been found to 
exist within constitutional limltations" (lb. 96). 

Decisions that have rovoked the greatest controversy between 
the Congress and the 8aurt, such as the Dred Scott decision, the 
Leml Tender cases, or the Income Tax cases. have been those 
inFolvlng matters of policy and of statesmanship, as to which the 
members of the Court entertained a dilTerence of opinlon among 
themselves, and in which there icr no reason to expect judges 
to excel over legislators. Few, if any, such decisions have settled 
the issues which they attempted to foreclose. And sooner or 
later after an unpredictable lag, every such decision has been 
reversed, by war, by amendment, or by subsequent decisions of 
the Court itaelf. 

It  is true that the decisions already made constitute precedents 
which, under the legalistic doctrine of stare decisis. U it is to be 
rigorously applied, would fetter the discretion and cramp the 



reason of ell future Justices. A -king mejorfty of the Court 
~ ~ u l d  ehslre the fetters of precedents and. within the preaend 
1SIIgUage of the Constitution, remove most of the cause8 of the 
long-stancUng conflict with the elective branchea of the Oovern- 
ment. 

The Supreme Court has never waited for a constitutional 
amendment when its majorlty wanted to overcome the edect of 
its pest decisions. I t  hae qualified and even expnssly overruled 

ant decisions in constitutional h u e s  ( B w a s t  v. C o r o ~ d a  
oi & cw GO., am U. 8. 893, 406-410). ~a m. chief ~ustice Tansp 
had m i o n  to remark in The Passenger Cased (7 How. '283. 483) : 
''After such opinions, judicially delivered. I had suppo6ed thst 
usstlon to be settled, so far as any question upon the construe- 1 on of the Constitution ought to be regarded ae doclely by the 

decislon of thls Court. I do not, however, object to the revision 
of it, and am quite willing W l 8 t  i t  be regarded hereafter as the 
law of thin Court, that its opinion upon the construction of the 
ConsUtution is alwaye open to atscunnion when it b sappMled to 
have been founded in error, and that lts judlcial authority should 
hereafter depend altogether on the force of itd masoning by 
which it b supported." 

It b true that the precedents of the p u t  hang like a ahmud 
about the aoart. But the degree of dsvotiop to precedent In lieu 
uf regllon is in that CoYrt:s cllacrstton, even by ita own precedents. 
A minority of the Court hss expreaaed a will to M o m .  Jus- 
tice Barndab hss aid,  "The rule of star8 dedtil6, though one tend- 
lng to consistency and uniformity of dechion, is not decidve. 
Whether i t  ahall be followad or dsperted from is a question en- 
t M y  withln the dlscrstion of the Court whlch is again callad on . 
to consider a que8tion once decided'' ( B w n s t  v. CorOM64 Oit & 
aoS Go., 285 U. 8. 393 at 406400).  

JWicas Stone and Card080 agreed that "The dodrine of lltsra 
decisfm, however appropriate and even ~mmnary at tlmm has only 
a limited appllcstlon in the ileld of constitutionS1 low" (S t .  Joaeph 
Stock YIU& Co. v. United  Stntet, 198 U. 8. 38) .  

Conact between Con~rees and the courts b in lsms D& due 

as ~~enua;l weli-m., ,,due- +&.,,&. ng the wv- 
eral States1: and t h i  th.tng~ whlch 'directly aRectT The Court 
majorfty lnsists on a rigid, permanent, and legalldie definition. 
All that 18 needed is the same attitude of mind on scommb qu- 
tions that the Court had on the llquor question. When it came 
to deflning "intoxicating liquor" os used in the eighteenth amend- 
ment the Court was ready to leave it to Congrw6. Them 111 no 
nsmn why lrimllar deference should not be paid to congmsaional 
deflnlttons of other constitutional terms. 

If thls split were decisively remlved by the addition of new 
member#, the Court caald proceed to mark out a lean embitlous 
course for itself and bring about pester harmony within the 
Qovernment. 

The industriallestion of mdety and the movement towerd 
dwelling, foreign political and economic dlsl0~1tion~, tagether 
with dejpressioxi and dtstrem, havd generated an unrest whi& ha0 
put the whole complicated Federal System under severe straln. 
The ability of a federated form of government to withstand thuu, 
pressures is greatly impaired by any dtssendon between btanoha, 
that were intended to 'be coopsratlng and coordinate. 

The Supreme Court% power over legislation is not defined or 
bounded, or even mentioned in the Constitution, but wae left to 
lurk in inference. Aa Mr. Justlce Stone ha# well a d ,  'The only 
check upon our own exercise of wer is our own sense of self- 
restraint*' (Uni ted  Stated v. ~utg, 297 =. S. 1 a t  79). Chief 
Justice Hughw, when Qovsrnor of New York, put in a single 
sentence our whole eonatitatlonal law, when he 8ald. 'We are 
under o Constitution, but the Crm8titUtion is what the fudges 
ssy it is." 

I h ~ v e  attempted to review dinpaaslonably mnm of the fallures 
ol fudidrl a-re8-t by which the Constitutian "as the j u d g ~ ,  
say it Y' has departed from the aonstltutton which Woodrow 
W W n  mid. "is not a mere lawyer's document; l!,t. 8 vehicle o? 
life, and ib 8pWt is alwayn the 8plrlt of the age. 


