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I s h e l l  address you as conservat ivee, who w i l l  probably 

disrl@.'e'3 with most thEt 1 8oyb 

The r i g h t  of judms t o  hold a c t s  of the Congress void is 

an expsrimsnt i n  p o l i t i c d  science. In histdry our tin. has 

beon but b r i e f ,  and the value of t h i s  expe r imn t  is not f u l l y  

dernonstrated, 

Mr. Jus t i c e  Holrres sa id ,  "1 do not th ink  the  United 

S t a t e s  would come t o  an end i f  we l o s t  our power t o  declare 

an a c t  of Congress void." 

I n  h i s  l e c tu r e s  upon the Suprenrt Court (p. 95) delivered 

i n  1928, M r .  Chief Jus t i ce  Hughea s t a t ed  t h a t  "it nust  be 

conceded, however, t h a t  up t o  the present time far more inportant  

t o  the developaent of the country than the decis ions  holding 

a c t s  of Congress t o  be invsl id ,  have been those i n  which the 

au thor i ty  of Congress has bean sustained and adequate nat ional  

power t o  m e t  the m c e s s i t i e s  of a growing country has been 

found t o  e x i s t  within cons t i tu t iona l  l i n i t a t i o n s u  ( i b .  96).  

Able uen, though perhaps e x t r e m ,  &vow a purpose t o  

2nd the experimsnt i n  j udic iol  review by cons t i tu t iona l  

a.1eer:dment. Many of those t h ink  the Cour t  has t r sve l l ed  a aourse 

of se l f -des t ruct ion and resen t  Pres iden t ia l  interference.  Aboli- 

t i o n  of the power of jud ic ia l  review is t h e i r  aim. 

All ied with them but not sharing i n  t h ~ i r  ultirimtt! aim, 

art! the consorv?tives who want nothing donc t o  t h o  Court but 

who wcint it  t o  s t f n d  as  n buffer  betwesn lu i s sdz  feirt; oconom- 

i c s  i n  which thzy believe, and ths  New Deal which tl-il?y fear .  
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Between extremes s tands  the Presidont'.e propodal which i s  simply 

t o  recondi t ion  the  Cour t  i n  i t 8  personnel, 1 u a v e . i t s  powersundiminished 

and i ts  indegendence unimpaired, and onable i -b  t o  continuc the &sican 

jud ic ia l  e x p e r k n t .  

It is t h i s  conservative c lass  t h a t  I would now i n v i t e  t o  c o m i d c r  

whether t h e i r  own.interests  have not been in ju r sd  by t h e  over-ma1 of 

the  Supreme Court i n  times past  and whether far-sighted c o n s e r v ~ t i u n  does 

not require  some r e f o r n  wi th in  the  present const i tu t ion.  

The Pres ident ' s  plan t o  name an a u x i l i a r y  j u s t i c e  f o r  one who f a i l s  

t o  r e t i r e  a t  f u l l  s a l a r y  a t  age 70 w i l l  i n  p r a c t i c a l  e f f e c t  u l t ima te ly  

e s t a b l i s h  a t r a d i t i o n  of jud ic ia l  rct iremcnt at 70, as f r e e  fron personal 

implicat ions a s  the  gressnt  t r a d i t i o n  of Presidential ret irement a f t e r  

two terms. To us c i t izens  of  New York, whose Consti tut ion has long re- 

t i r e d  a l l  s t a t e  judges a t  70 years, t h i s  i s  no shock. We lose  good 

* 
judges by it, but  we avoid o the r  e v i l s  and embarrassments. Ovcr the  years 

the  e f f e c t  of t h e  Roosevelt proposal i s  t o  assure each gen t ra t ion  t h a t  

judgment upon i ts  a c t s  w i l l  come from a Court more nearly co~?ternporaneous 

with i t s  problems. Sure ly  there  i s  nothicg i n  t h i s  t o  j u s t i f y  the  present  

tempest. 

The passion of the hour is  aroused because the  i m e d i a t e  e f f e c t  of 

the  p l an  is  that through ret irements,  o r  through a d d i t i o m l  judgeships, 

President  Roosevelt will appoint s i x  ncw justicos. They fsar  t h a t  h ie  

designations f o r  t h i s  g rca t  honor, p a i d  f o r  w i t h  a l i f t  of p r t m t a r e  

"mbalmment,may not be guided by orthodox bar ilssociution s tu idnrds .  



The conservative8 regard  the  Supreme Court as t h e i r  

l i t t l e  House of  Lords, as t h e i r  p ro tec t ion  from and veto  over 

t h e  Comnons. In the  s e l e c t i o n  of justi.ces, s o  uniformly were 

t h e  coneervatives heeded t h a t  they  r e a l l y  thought it a v i o l a t i o n  

of moral law f o r  President  Wilson t o  appoint t o  t h e  Court a 

lawyer who had championed labor  causes. Thei r  i n t e r e s t  .and 

purpose with t h e  Court was wel l  s t a t e d  by William H. T a f t  

i n  t h e  Yale Review of October 1920. Af ter  d e n ~ ~ l ~ i ~ l g  Pres ident  

Wilson's appointments a s  n c o c i a l i s t i c v  and point ing  out  thtlt 

"four of t h e  incumbent j u s t i c e s  a r e  beyond the  r e t i r i n g  age 

of seventyn he said:  

T h e r e  i s  no g r e a t e r  domestic i s sue  i n  t h i s  
e l e c t i o n  than the  maintenance of t h e  Supreme 
Court ,  a s  the  bulwark t o  enf orco t h e  guarantee 
thaU no man shall be deprived of h i s  property 
without  due process of law." 

On t h i s  i ssue  MI?. Taf t  r a l l i e d  conservative and property 

minded support t o  Harding. He non and I&. T a f t  becme Chief 

Jus t i ce .  The .mjor l ty  have been t r u e  t o  t h e  p u q o s e  s t a tod  

by hlr .  T a f t .  I n  f a c t ,  t h e  Court major i ty  nent so  f a r  t h a t  

Nc. Taf t  h ixse l f  became alarmed and protes ted  t h e  Cour t ' s  

f i r s t  minimum wage decision because, as he s a i d ,  "It i s  not 

t h e  funct ion  of t h i s  Court t o  ho ld  Congressional a c t s  inval id  

simply because they a r e  passed t o  c a r r y  out economic vicms 

nhich t h i s  Court bel ieves t o  be unvise ,and unsound1' ( A i i k i i ~ s  --- 
V. Children 's  IIospital ,  261 U.  S. 525 ,  564). Such rcspcctcd 

names as those of I&. Chief J u s t i c e  Hughes and  31s t ices  Stone, 

Holmes, Brandeis and Cardozo have a l l  a t  t imes u t t e red  s imi la r  

na rn in  9. 



Perhaps the most s i gn i f i c an t  feature of tha  preac~nt debate 

i e  the almost complete absence of publio defo~ee of tho most con- 

t rover ted  of tha Courtf's decisions. Thoeo who say the Pres iden t ' s  

plan is wrong r a r e l y  say t he  Court's a t t i t u d e  is r ight .  I suders  

lib President  Conant of Harvard t e w r  t h e i r  opposit ion t o  the  

reform by their d i s l i ke  of the majori ty 's  ac ts .  

Now What haa the Court really been do iw?  

It has with increasing frequency been a s sa r t i ng  a r i g h t  t o  

ignore a s  unconst i tu t ional  the enoc tmnts  of tho  Congrose. This 

power wtis  exercised but twico i n  the  71  pars froin the adoption 

of the Consti tut ion t o  tha Civ i l  bar. I n  tkd w x t  72 p a r s  

it was exercised i n  60 ca&s and i n  t b  l a s t  three  yocrs f r o a  
0 

October 1933 i n  12 casos. As  new pro'~l.cm ca l l ad  f o r t k  tho 

exercise  of d o r m - t  powers now q w  st ions of const i t u t  ion:?l 

l a w  have arisen.  

With increasing frequency conservat iu have crowded 

the Court t o  consider the wisdom of s t a t u t e s  a s  a c o n s t i t u t i o ~ i a l  

question. This viewpoint was taken by I&. J u s t i c e  I:cRey~?olds 

i n  t h i s  language ( ~ e b b i a  v. New York, 291 U. S. 502, e t  556): 

"But p la inly ,  I think, t h i s  Court nust  have 
regard t o  the wisdom of the enactmnt .  A t  l e a s t  
we must inquire concerning its purpose and decide 
whether the m a n s  proposed have reasonable r e l a t i o n  
t o  something within l e g i s l a t i v e  power--whether the 
end is l e g i t i n a t e ,  and the mans  a p p r ~ p r i a t e . ~  

The s p i r i t  expressed i n  t h i s  minority opinion d o ~ l i x t e d  

what is often a n a j o r i t y  of the Court. This extellsion of its 

ju r i sd ic t ion  has s p l i t  the Court, and bro:.@t on t!i~ present 
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j u d i c i a l  c r i s i s .  It is hopeless ly  divided and is dec id ing  

cases  by m a j o r i t i e s  too narrow t o  c a r r y  convic t ion ,  o r  is  

unable t o  reach a dec i s ion  at a l l .  

Appeals t o  t h e  j u d i c i a l  power have nor involved nea r ly  

every  new agency of  government i n  l e g a l  doubts. This  i s  t r u e  

of t b e  S e c u r i t i e s  and Exchange Commission, t h e  Tennessee Val ley  

Atithority,  t he  S o c i a l  S e c u r i t y  goard,  t h e  L b o r  Re la t ions  Board 

and t h e  P u b l i c  Works Administration. LC& con t rove r s i e s  

de l ay  o r  t h r e a t e n  lams o f  such widespread i n t e r e s t  a s  o ld  age 

b e n e f i t s ,  unemployment compensation, both s t a t e  and f e d e r a l ,  

r e l i e f  a c t s ,  t h e  l a b o r  r e l a t i o n s  a c t ,  t h e  U t i l i t y  IIolding 

Com3any Act,  and s e v e r a l  t a x  a c t s .  

Powerful  i n t e r e s t s ,  whose csuses  a r e  l o s t  i n  e l e c t i o n  

o r  i n  C o y r e s s ,  rmke t h e  Suprerne Court t h e i r  wai l ing ~3 l . l . .  

Every th rea t ened  p r i v i l e g e  and Ant i - soc ia l  practicc seeks  t h e  

s h e l t e r  of t h e  Court. The Court i s  l e s s  endangered by f r ank  

and open c r i t i c i s m ,  t han  by t h e  u s e  sought t o  be mde of  i t  

by many who a r e  i t s  champions, 

One of  the  most d i f f i c u l t  and f a t e f u l  p rob lem t h a t  h a s  

c.onf'ronted the  n a t i o n s  of t he  western world i n  t h i ~  century  

has been t h a t  o f  in t roducinp  o r d e r  and re@tition i n t o  the 

' ) ~ h l e  f i p l d  of l a b o r  r e l a t i o n s .  A s  t h e  problens c r ea t ed  by  

i ~ d u s t r i o l i z a t i o n  f i r s t  began t o  appear  they were small 



and local. The S t a t e s  be- t o  experiment with so lu t ions .  

Employers rushed t o  the h o s p i t a b l e  cou r t e  and stopped one after 

ano the r  of t h e  l o c a l  e f f o r t s  t o  so lve  problems then  of l o c a l  

dimensions. Be a d i r e c t  result we t o n i e h t  f a c e  l a r g e  s c a l e  

problems i n  l e b o r  r e l a t i o n s  and we have c rea ted  no peace fu l  

technique f o r  dea l ing  with them. Our experience would have 

grown wi th  o u r  p r o b l e , ~ ,  if t h e  Suprema Court of t h e  United 

S t a t e s  had not ,  aga ins t  t h e  p r o t e s t  of some of' i ts mst 

re spec t ed   member^, c r r e s t e d  o u r  development. Le t  u s  c i t e  

s p e c i f i c  exanples. 

I n  1920 Kansas c r ea t ed  a Court o f  I n d u s t r i a l  Re la t ions  t o  

h e a r  l a b o r  d i s p u t e s  and f i x  wages and terms f o r  f u t u r e  enploy- 

ment i n  c e r t a i n  i ndus t r i e s .  I do not  know whether it would 

have succeeded, n o r  what f a c t s  i t s  a f f o r t s  mould heve developed. 

'iie were not permi t ted  to  l e a r n  whatever l e s s o n  it had to teach.  

The Suprem Court held t h a t  t h e  l s w  v io l a t ed  t h e  due p roces s  

c l a u s e  of  t h e  Cons t i t u t ion .  Kho can E E : ~  how valuable  t h a t  

axperiment mieht have bee.? t o  u s  now? 

I n  1913 Arizona passud a n  a c t  placinp: d r a s t i c  restrictions 

o n  t h e  i ssuznce  by i t s  o m  c o u r t e  of  in junc t ione  i n  l e b o r  

d i spu te s .  The Supremo Court denied i t s  r i g h t  t o  t hus  c o n t r o l  

tokc process  of i t s  own S t c t e  Cour t s .  An e f f o r t  t o  t r y  s e t t l e -  

m n t  of  1:;bor d i s p u t e s  without Court i n t a r f e ~ c n c e  c a m  t o  a n  

*nd. ',';hether t h e  in junc t ion  i s  tin i i id  t o  i n j u s t r i d  pt?a;e, 

o r  u clumsy provocat ion t o  violvnca tht sttitc expcr ixent  

m i e h t  have taught .  But t h c  Court  he ld  thzt t h c  S t n t e  mus t  



place injunctions at the service  of Bmployers. 

In  the dissent  i n  t ha t  case ciime t h i s  memorable warning 

from Mr. Just ice  Holmes: 

''There i s  nothing t ha t  I more deprecate 
thaa the use of t he  Fourteenth Amendment beyond 
the absolute compulsion of i t s  words to  prevent 
the- making o f  soc i a l  experiments tha t  an important 
part of the community des i res ,  i n  the insulated 
chambers afforded by the several  S ta tes ,  even 
though the experiments may seem f u t i l e  o r  even 
noxious to me and to those whose Judgment I 
most respect  .u 

These wise words have not been heeded. Collective bargain- 

ing ,  minimum wage laws, m a x i m  hour l eg i s l a t i on ,  factory 

inspec t ion,  unemployment insurance, railway r e  t ironent 

pensions, l imi ta t ion  of ch i l d  labor and regulation of employ- 

ment exchanges, a l l  subjects  of extensive experiment i n  

Europe, have been foreclosed here,  sometimes i n  the S t a t e s ,  some- 

times i n  the nation, not on t he i r  merits ,  not because thcy were 

specif ical ly  forbidden by any provision of the Consti tut ion,  but 

because the l e g a l i s t i c  logic  of tkie majority found them v io l a t i ng  

vague admonitions such a s  the due process clauso. 

I n  the f i e l d  of labor r e l a t i ons  our judgcs sowed repression 

and we rcap violence, they scattcrod injunctions and mc harvest  

contempt. I t  would be possible i f  time permi t tod to show that 

the conservative elements have ussd the C ~ u r t r  also to defcnt 

Public policy ns embodied i n  anti-monopoly 11 ( ; i s la t ion ,  in  t;ix- 

ing amendments and s t a t u t c s  and h a w  gcncrnlly invokcd tha 

Court1 s power to stcay the advance of government. 



Thore ~;ro reasons, generally overlooked, why, evon i f  

the conservatives seek E J J  ins t ibn t ion  t o  -to progressive 

l eg i s l a t i on ,  the Court can not pormanontly bo used as a veto 

powor. It has no technique, even if i f  had 811 other qwdif i -  

cations,  f o r  such a task, 

Tho Suprome Court functions only by the  l i t i g a t i o n  mcthod. 

Even when not abused, it i s  not adapted to settlement of cconomic 

and soc ia l  problemo. Tbo Court ac t s  upon a rocord mado up under 

the  technical  r u l e s  of pleadings and of evidence. I t  hears  only 

t ha t  which one par ty  or tho other to tho l i t i g a t i o n  f i nds  to  h i s  

i n t e r e s t  to o f fe r .  The invest igat ion i s  ofton r e s t r i c t e d  by 

tho means of the l i t i g a t i n g  par t ies .  And always, while Congress 

rras ostabliahing a general rulo, tho p a r t i e s  seek to  have the 

l a w  s e t  as ide  by proving cn exceptional case. 

Subjects such as the "general welfs-ire," or   hat i s  so 

a rb i t r a ry  and cnpricPous as to deny nduo proccss" , or what 

a c t i v i  t i c s  ,are merely loca l ,  and what d i r ec t l y  a f f ec t  i n t e r s t a t e  
4 

commerce, cannot bo s e t t l e d  s a t i s f ac to r i l y  by n lawsuit .  The 

f a c t s  e r e  too numerous and cover too vide a f ront  to be 

presented by tho conventional ovidontiary proccssos. 

The rendering of  cons t i tu t iona l  opinions as a by-product 

of private l i t i g a t i o n  leads t o  t h i s  pccu1i.u resu l t .  Tho 

Prcsidcnt of ths  Unitcd S t s t c s ,  v i t h  the welfare of 120,G00,000 

peoplc as h i  s t r u s t ,  i s  unable t o  tisccrtain by any d i r e c t  applica- 

t ion the views of the Supreme Court. The Court ea r ly  dctcrmincd 

to amounce i t s  v i ~ m  only i n  rr case or controversy. 3ut  



one c i t izen  cal led  t o  judgmnt the  whale monetary p o l i c y  of 

t he  United S t a t e s  i n  a private controver,sy as to wnether the 

Baltimore & Ohio Railroad Co. should pay him $38.10 or only  

$22.50 upon hie  i n t e r e s t  coupon. 

Whether advisory opinions should be rendered at the  request 

of Congress o r  the  Executive, as is  done in Canada, is a con- 

t roversial  question. 

In any event, under present practice t h e  sovereign must 

become a pr iva te  l i t i g a n t .  The broad and impersonal policy 

of Congress d isappears  o r  i s  subordinated in the c o u r t s  and a 

narrow and very ind iv idua l  controversy becomes the  b a s i s  fo r  

t h e  court ' s  ed ic t .  

There w i l l  be general agreement that  r e t r o a c t i v e  ~ p p l i c ~ i -  

t i o n  o f  t h e  law is  t o  be avoided and i s  l i k e l y  t o  do i n j u s t  i c e .  

Yet t h e  o n l y  p r o c e d ~ z e  worked out by our  c o u r t s  o r  by the  l ega l  

p r o f e s s i o n  f o r  t he  a p p l i c a t i o n  o f  cons t i . t a t io r ,a l  lad is retro- 

a c t i v e  , 

The na ture  of our l i t i g a t i o n  prccedure renders  l o r y  Gel-tty 

in learning the  opinions of t h e  Court ! lnavoidt~ble.  Decis ion 

i n  the Gold Clause cases  was handed down over a year  mi e i g h t  

months a f t e r  t h e  a d o p t i o n  of the  j o i n t  r e s o l u t i o n .  Thc clt.ei:,ion 

i n  t h e  N.R.A. case came a f t e r  almost years  01' :os"Lly or:<.-ri- 

izing and adjusting by most o f  t h e  nb.tion. T h e  f'crrw,*s l t '~ r . r :cd  

t i t i t  t he  k igr icu l tu ra l  A d j u s t m e n t  A c t  w ! i s  uncorxt; i tu t , lo r . l i l  : l f t ,~r 

c W r a t i n g  under  it f o r  two una cne->.cilf yrilr:;. 



This lag between the eiieotive d a t g  of legislation and t h e  re0rels- 

t i o n  of a f i n a l  judicial. opinion as t o  i t 8  validity c rea tes  a pertod 

,f suspense, durfng which conflic*ing lower court opinions conf i s s  t h e  

p b l i c  and create en inpression that the branches of the eovernrnent 

are imt orderly and coo?erat i ve  . 
Another g e c u l i a r i t y  of l ega l  phflosphy is an almost o r i e n t a l  devo- 

t i o n  t o  precedent,  

precedents  a r e  the  most powerful influence in  aiding and support- 

im reac t ionary  canclusions, The judge who can take refuge i n  a 

precedent does not need to  mason. 

This is not t h e  worst. IJader t h i s  doctr ine t h e  dacis ion  of: t\ .Jay 

becomes an au thor i ty  i n  fu tu re  cases. '&on the Court s t r i k e s  dova a k ~ v  

it renders a dec i s ion ,  fron which there is no appeal ,  and which b i - x i s  

the executive and t h e  legis lat ive dcpar tmnts .  E u t  it does far E<,Ci 

than  t h i s .  The Court binds  i t s a l f  ,md its successors ~tnd all i ; i f2rjor  

cour t s  and f u t u r e  judges t o  d e c i d ~  slnilsr flltllre cases By t b c ?  s m 5  

logic. It not  only destroys the 2 i ~ c r o t i o r .  of o tks r s ,  'ut, i f  t h c  rule 

can b e  a ~ p l i e d ,  i f  binds itsslf. 

Because of thc subtlc and persistent oper~tion of  t h c  floctrFn;, of 

preccdont I view with concern tho m n y  rec in t  decision8 , each crowding a 

l i t t l e  f i r t k e r  then t h o  lest ,  in to  the domain of cmgrossiaqnnl 25 scr,t!on. 

&ch such ndvcrsc dccis ion  ~ o e s  r inging dovm legr.1 h i s to ry  c a  ci ? ~ = l c b ~ t l l z  

r t - s t r ic t lor ,  f o r  311 t ims upon the porircr of futwr. Conqrcssaa XJKI 

fut:lro gnnorat ions--zt  l e a s t  u n t i l  s o m  o.~.jorit:; o f  the Cowt  



h a  t h e  courage to throw overboard the doc t r ine  that precedents  rule 

c o n s t i t u t i o n a l  decis ions.  A minor i ty  h a s  already ind ica t ed  a w i l l  to 

r e l a x  this dead hand. They a r e  ove r ru l ed  by t h e  present  major i ty .  

Archaic procedure,  musty precedents  and endless  p r o c r a s t i n a t i o n ,  make 

government by l i t i g a t i o n  impossible ,  

We have the  most complicated governmental system i n  t h e  world. 

Democracy i n  any f o ~ m  i s  complicated and 'nakes  heavy demands upon its 

c i t i z e n s .  It r e q u i r e s  t h e  c i t i z e n  t o  understand, as we l l  as t o  obey, 

ar-d t o  g i v e  o r d e r s  t o  governnent as well  as t o  take o r d e r s  mm 

government. On t o p  of the 48 S t a t e  democracies we have a f e d e r a l  

govanment which adds enornous complexity t o  a l l  o u r  problems. O u r  

need is t o  make Democracy w r k  i n  t h i s  complicated form, t o  reduce the 

f r i c t i o n s  among t h e s e  seve ra l  governments, to keep govwnment s imple  
., 

enough t o  be  understood and e f f e c t i v e  enough to  be respec ted .  

Democracy f u n c t i o ~ s  by f ind ing  l e g i s l a t i v e  ground on which 

opposing i n t e r e s t s  can be reconci led.  Contonding s o c i a l  f o r c e s  c a m  

to  r3st and equ i l i b r ium,  a t  l c a s t  t emporar i ly ,  i n  compromises such as 

the Guffey C o d  B i l l ,  the AAA, Minimum Wage Laws, Labor Redat ions Acts 

and t h e  Gocia1 Sdcur i ty  Acts. The va lue  o f  any one o r  of  a l l  3f t hc se  m y  

br?. debated,  but t he  r i g h t  t o  t r y  thcm i s  a s a f e t y  va lve  i n  our  systan.  

We wore once n e a r i y  wrecked by the r i g i d  and unyielding l o g a l  philosophy 

which i : ~  t h e  Dred S c o t t  dcc is ion  outlawed t h e  Missmri cornpromise, designed 

by C o ~ g r c s ~  t o  avoid w a r  bctwcen the  S t a t z s .  The Courts have l a t o l y  bcen 

"-osing t h e  w w s  t o  p o l i t i c a l  comriromisc o f  basic  problcms misinq out of 

the depress ion  and u t  of  t rouble6  i n d u s t r i a l  relations. Thc P r e s i d e n t  

is S::;cking, i n  h i s  p o l i c y  .md i n  h i s  Court proposal t o  open t h c  h i a w w  t o  


