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When a leading American University honors i ts  own founders, and 

the founders of our government, few men can be quoted so  appropr ia te ly  

a s  our f i r s t  educator-statesman, Thomas Jefferson. I n  1816, a f t e r  

founding both a nation and a univers i ty  he wrote: 

Worn men look a t  const i tu t ions  with smctLiionious 
revermce,  and deem then lib the &k of the Covenant, 
too sacred t o  be touched. They ascribe t o  the men of 
the preceding age a wisdom more than human and suppose 
what they did t o  be beyond amndment, I knew t h a t  age 
wel l ;  I belonged t o  it, and labored with it. It deserved 
wel l  of i t s  country. It was very l i k e  the present, but 
without the  experience of the present; and f o r t y  years  of 
experience i n  government is worth a century of bookreading; 
and t h i s  they would say themselves, were they t o  r i s e  from 
the dead. I am ce r t a i n ly  not an advocate f o r  r e ck l e s s  and 
untr ied  changes i n  laws and consti tut ions.  I t h ink  
moderate imperfections had be t t e r  be borne with; because, 
when once known, we accommodate ourselves t o  them, and f i n d  
p r ac t i c a l  means of correcting t h e i r  ill ef fec t s .  But I 
know a l so  that  laws and const i tu t ions  must go hand i n  hand 
with the progress of the  human mind. As t h a t  becomes more 
developed, more enlightened, as  new discoveries a r e  made, 
new t r u t h s  disclosed,  and manners and opinions change with 
the change of circumstances, i n s t i t u t i ons  nust  advance a l so ,  
and keep pace wi th  the times. * * * * One generation is  .. . 
as capable as another of taking care of i t s e l f ,  and of order- 
ing . i ts own  affair^.^ 

I n  t h i s  s p i r i t  l e t  us examine our Constitution a s  a chart  t o  con- 

t r o l  administrat ion of our organized socie ty ,  Our fo re fa thers  never ex- 

pected f i n a l l y  t o  solve the  soc i a l  and economic problems of t h e i r  own day, 

much l e s s  those of a l l  days t o  corn, i n  the 4500 words of the  o r i g ina l  

instrument, The chief purpose was t o  devise mechanics and t o  create  a 

form of p o l i t i c a l  organization,  So t h a t  q w s t i o ~ l s  u s  they a r i s e  might 731- 

ways be anmered by a peaceful method, and.by a democratic process. The 

ultimate t e s t  of the Consti tut ion is  not doctr inal ,  but administrat ive.  

h i l l  i t s  machinery be continuously adequate f o r  each generation t o  develop 

~ n d  apply the po l ic ies  needful t o  its own time? 



It is notable t ha t  while fore ign s t a t e s m n  have o f t en  p ra i sed  our 

cons t i tu t iona l  system they have r a r e l y  copied it. Since 1789 many peoples 

of the o ld  world have readjusted the ir governments, but not one has taken 

our Consti tut ion a s  a model. Following the World War, America, at the  

height  of her p e s t  ige was responsible, through peace negot ia t ions ,  f o r  

severa l  new g o v e r m n t s  i n  Europe. Not one of them paid our Const i tu t ion 

the t r i bu t e  of imitation. Even Masaryk, most American of European s t a t e  

makers, shied from our Constitution and its system of a h i n i s t r a t i o n ,  i n  

creat ing a government f o r  h i s  people. O u r  Pre s ident  ial-.Congre ss ional-  

Jud i c i a l  balance is too de l i ca te ,  and too slow, and they turned t o  t h e  

pmliamentary system of Engls.nd. We may wel l  weigh reasons f o r  t h i s  con- 

duct e 

It must be adrnitted t h e ~ t  any representat ive democracy is n r e l a t i v e l y  

complex form of government, demanding much i n  tims and understanding from 

its cit izenry.  O u r s  is pa r t i cu l a r l y  i n t r i c a t e  due t o  i t s  s t r i c t  d iv i s i on  

i n to  three depar tmnts  and i ts  equipment with many l e g a l  gadgets f o r  

checks and balances. It was formed when ex te rna l  pressure was l i t t l e  

feared. Powers were granted only with a s t r i n g  t i e d  t o  them. Leg is la t ive  

power was checked by executive veto-executive power was checked by l eg i s -  

l a t i v e  control  of the purse. P res iden t ia l  power of appointment was over- 

balanced by Sena tor ia l  power of confirmation. The two branches responsive 

t o  popular control  are now over-ridden by l i f e  tenure,  appointive judges. 

But i n  add i t  ion t o  t h i s  involved system of repre senta t  ive democracy 

it was necessary t o  adopt a complicated plan of federat ion.  Federating 

cal led  fo r  a f u r t h e r  s e t  of checks and balances. Populous s t a t e s  and 



small one$ were balanced i n  repre sent  a t  ion; the nat ional  l e g i s l a t o r s  

were only t o  r e p w  sent  loca l  consti tuencies,  while the  President alone 

would represent a nat ional  const ituenoy. State ?owor w a  reserved from 

the federa l  grant ,  and the c i t i zen  was t o  look to  no one source a s  responsi-  

ble f o r  h i s  whole government. Thus when an American looks a t  h i s  govern- 

ment, as a t o t a l  operating rn chanism, he f i nds  no system of coordination, 

no method of cooperation and many devices f o r  antagonism. Checks and 

balances work a s  e f f ec t i ve ly  on sp i t e ,  jealously or personal ambition a s  

they do on patr io t ism or  principle. 

A t  times the  government has ceased t o  function a s  a whole, because 

of conf l i c t  between s t a t e  and nat ional  authori ty,  o r  because of disagree- 

ment between the President and Congress, o r  because the  policy of both 

President and Congress is cancelled by act ion of the  judiciary. There is 

no assurance t h a t  goverxllilen%al author i ty  w i l l  present a united f r o n t  

against  e i t h e r  domestic lawlessr,ess, economic demoralization or  even 

foreign in t r igue o r  aggression. Europeans would f e a r  t o  have government 

bedame a house divided against  i tSelf  r But ouk Consti tut ion s e t s  up en 

u n p e  bedetsted hmber of o f f se t t ing  Dowers, ih d i f f e r en t l y  const i tu ted 

Bodies, d e s i a e d  t o  prevent quick or  decisive act ion on any controvers ia l  

policy. To prevent misuse of authori ty,  it dissipkites author i ty i  

It is easy t o  separate sovere ignt i e s  by monuments, o r  by landmarks 

such a s  r i v e r s  o r  mountain ranges. But we divide s t a t e  from f ede ra l  

sovereignty by a philosophical boundary, l e f t  indef ini te  by the  Const i tu-  

t i o n  and worse confused by judic ia l  decisions. An individual  may spend 

a par t  of h i s  day i n  a c t i v i t i e s  subject only t o  federal  sovereignty, an- 



other par t  i n  du t ies  regulated only by the s t a t e ,  s t i l l  another i n  work 

subject  t o  e i t h e r  or  to  both, and yet  another beyond control  of both. 

This inv i s ib le  leg& f r o n t i e r  between two d i s t  incC and sometimes 

antagonist i c  governments, only the  t e  chnically educate d lawyers and judges 

claim t o  be able t o  locate, and they usual ly  f a l l  in to  v io len t  dispute 

about it. The individual  f i nds  himself with the  p r iv i l eges  

b i l i t i e s  of two cit izenships.  To understand the system is, 

c i t i zen ,  qui te  hopeless; yet ,  t h i s  baff led average c i t i z en  

destiny of democracy. 

and r e  spong i- 

t o  the average 

controls the 

Our task  is t o  mab t h i s  complicated, conf l ic t ing and confusing 

machinery work. The most dangerous enemy of our democracy is  the com- 

p lex i ty  of our government. 

That we have surmounted the  d i f f i c u l t i e s  of such a system i s  a 

t r i bu t e  t o  our Amrican genius f o r  making complicated machinery work. 

Government was simplif ied when our ancestors qu i e t l y  and e f f  e c t ive  l y  

n u l l i f i e d  the const i tu t ional  ind i rec t  lrs thod of e le  c t  ing a Pres ident ,  and 

informally es tabl ished an unconsti tut ional ,  but d i r ec t  popular e l ec t i on  i n  

f a c t ,  r e t a in ing  the e l e c t o r a l  college only a s  a m thod of r eg i s t e r i ng  and 

counting votes, Thus one of the wrinkles t ha t  appears on paper has been 

ironed out i n  p a c t  ice, 

Another a id  i n  making our government function was the  use of the  

p o l i t i c a l  party,  u t t e r l y  unhuthor ized by the Constitution and deplored by 

its framers, J w s  Bryce regarded the par ty  system a s  an important contr i -  

bution t o  the science of government, 

Par ty  ru l e ,  whatever i ts  othor defe c t s ,  has supplied the cooperation 



between departments nowhere established by the Constitution. It genera l ly  

provided a t i e  of common purpose, in te res t ,  and philosophy between a major- 

i t y  of the s t a t e  governmnts and the  federa l  government; it united Senators,  

Representatives and the President in to  a cohesive governing group, and has 

usual ly  bridged the  gap between l e g i s l a t  Avo and executive departmants. It 

has had periods of f a i l u r e ,  of course, but loyal ty  t o  a pa r ty  has, more 

then any other s ingle  force, kept our governmental machinery from f l y i n g  

apar t ,  and government from being discredited by pe t t y  con f l i c t  and in te r -  

departmental dissension. 

There has been some disposi t ion t o  regard the p o l i t i c a l  pa r ty  as  an 

i l l eg i t imate  chi ld  of government, and t o  scorn i ts  a c t i v i t i e s  and l oya l t i e s .  

But without the  par ty  we have a choice between chaos o r  p r s o n a l  government. 

Pa r ty  po l i t i c s ,  though of ten offensive, is more responsive, more reasonable, 

more cooperative and probably l e s s  corrupt than personal po l i t i c s .  

A break-up into  personal followings or i n to  an excess of pa r t i e s ,  o r  

blocks, or  groups would be almost f a t a l  t o  s table  gaverment. They are 

usua l ly  based upon local ,  sect ional ,  r a c i a l ,  r e l ig ious  or  c lass  appeals. 

By t he t  f a c t  they en t e r t a in  l i t t l e  hope of prevail ing by themselves, but 

seek power through combination with other goups.  The mul t ip l i ca t ion  of 

pa r t i e s  does not of ten make f o r  the be t t e r  representa t ion of minor i t ies ,  it 

usual ly  promotes in t r igue md corrupt ion. 

Bryce generalized all const i tu t ional  h i s to ry  a s  a ceaseless s t ruggle  

between cent7 ipe t a l  and centr i fugal  forces. A r  ist ole de t e  cted a cycle from 

anarchy t o  t ~ a n n y  and back again. An eminent Austral ian points out how a 

weak and unsteady government lends t o  dic t r torship .  S ~ y s  T. R. Ashworth, 



('The ending of the ~nmChy  of the :Long Parliament by Cromwell, t ha t  of the 

French Revolution by Napoleon, t ha t  of I t a l y  by Mussolini, t h a t  of Russia 

by Lenin, t h a t  of Spain by Rivera, are  a few of the instances of the a l t e r -  

nating phases of centr i fugal  and cen t r ipe ta l  among the moderns".. Our own 

h i s to ry  records a pers i s tan t  struggle between cen t ra l i za t ion  and d i f fu s ion  

of author ity. 

But the  division i n  principle between the pa r t i e s  has not been wholly 

consistent. Each party, when i n  power, has modified its po l i c i e s  towards 

p o l i t i c a l  concentrat ion and extension of authority. Though the p a r t i e s  

disagree roughly along the l i n e s  suggested by Bryce, they tend t o  exchage  

pr inciples  when they exchange positions. But i f  pa r ty  d i sc ip l ine  can j o in  

separate departments i n  a common policy, induce antagonis t ic  pe r sona l i t i e s  

t o  cooperate and bind together an otherwise disunited administrat ion,  we 

may well  forgive some inconsistency i n  principle. 

Since a par ty  i n  power tends t o  emphasize and extend author i ty ,  and 

t o  project  governmental control t o  new f i e ld s ,  it must guard against  burden- 

some government. Since the par ty  out of power appeals t o  l i b e r t y  and t o  

freedom from what it w i l l  c a l l  ngovernmental in terference,n  it must remmber 

t ha t  the extreme of l i b e r t y  i s  anarchy and guard against  encouraging defiance 

of law. Governmnt is  l i k e l y  t o  be beat administered when a balance of 

power res ides  i n  voters  not strongly iden t i f i ed  with e i t h e r  party,  and ready 

t o  administer punishments and grant rewards t o  t ha t  party which serves best .  

When the people change governing pa r t i e s  it implies som change of 

pol ic ies ,  Choice of a new leader inp l ies  new objectives,  The outstanding 

achbvement of o w  systam is i n   hailp pi?^ governmental control  r n d  pol icy by 



e l ec t i ons  ins*ead of by violence. It was planned t o  d i r e c t  the impact of 

conf l ic t ing soc i a l  forces  t o  the ba l l o t  box instead of t o  the b a t t l e  f i e l d .  

What if a new leadership f inds  i ts  po l ic ies  defeated and its prom- 

i s e s  broken by a hold-over judiciary,  s t i l l  adhering r i g i d l y  t o  the  r e j e c t e d  

regime? The answer is simple, even i f  not sa t i s fac to ry .  

E i t he r  democracy must surrender t o  the judges o r  the judges must 

y ie ld  t o  democracy. Nhich should give way, the people o r  the  judges? Here 

is a p r e t t y  controversy t he t  goes back t o  the o r i g in  of our system and is  

not yet  obsolete. 

Many men assume tho t  it is a par t  of our Consti tut ion t h a t  the  cou r t s  

s h a l l  a s  Hamilton sa id ,  ac t  a s  a "barr ier  t o  t he  encroachments and oppressions 

of the representa t ive  body." (Federa l i s t  No. IXXVIII) 

To which those of more democratic temperament answer, Why should 

democracy d i sc ip l ine  i t s e l f  t o  accept decisions,  a t  the po l l s ,  if its enemies 

r e j e c t  the e l e c t i on  and appeal t o  another forum where the  decisions of the  

po l l s  are reversed?# 

Inducemnt t o  cooperation through loya l ty  t o  a common par ty  has usual ly  

operated i n  reverse  a s  between the judic iary  and the  executive. Every popu- 

l a r  and aggressive President  except Washington, who appoiated a l l  of h i s  

judges, has been i n  conf l i c t  with the  judiciary. Jefferson,  ~ a c k s o n ,  

Lincoln and the two Roosevelts each had b i t t e r  con f l i c t s  wi th  the  courts. 

And i n  each case the judges, by reason of the l i f e  tenure r u l e ,  were adher- 

e n t s  of the pr inciples ,  and were usually high i n  the councils of the re-  

jected and defeated r e q i m ,  Yk3 jud?ciocy i s  never a con t eqo ra ry  Fn8tJ . t~-  

t i c c ,  The judic iary  i s  the  C% CX of a past  generation on the piwsa~it, It 



is here t h a t  no extra-const i tu t ional  lubr icant  has been found. The f r i c -  

t i o n  caused by jud ic ia l  review sti l l  presents the most vexing problen: i n  

making our system function as  a whole. 

We w i l l  no doubt leave t o  poster i ty ,  unimpaired, our inher i t ed  con- 

t roversy omer j ud i c i a l  supremacy. It i s  not a m r e  con f l i c t  of personcli-  

t i e s .  It roo t s  from the  Hamiltonien attempt t o  s e t  up, wi thin  a democracy, 

a check on democracy. Even if you think it desirable t o  check the l eg i s l a -  

t i ve  and executive hrmches when b a c b d  by strong major i t i es ,  the  q ~ s t i o n  

remains whether you can check them by the  judiciary device, dependent a s  

it is upon the other branches f o r  its maintenance and the enforcemnt  of 

i ts  decrees. I am convinced t ha t  the check on democracy must be found i n  

the reasonableness and sel f - re  s t r a i n t s  of popular major i t i es  end not i n  

j ud i c i a l  decisions. Education w i l l  protect  our r i g h t s  and our i n s t i t u t i o n s  

b e t t e r  than l i t i ga t i on .  

The a rch i tec t  of the new Suprem Court building has the  l i gh t i ng  f i x -  

t m e s  i n  the pat io  mounted on the backs of tu r t l es .  Whether t h i s  was a s l y  

symbol t ha t  l i g h t  penetrates t o  t h a t  l ega l  shrine wi th  t o r t o i s e  speed, I 

do not know. But the re  is  evidence t h a t  judic ia l  response t o  public needs, 

even i f  slow, is certain. 

During the year l a s t  past the Suprem Court has cleared the  way 

toward improving the functioning of the  United S t a t e s  a s  operating and 

cooperating mechanism. 

I n  upholding the  Wagner Labor Relations Act the court took a r ea l -  

ist i c  ra ther  than merely l e g a l i s t i c  view of i n t e r s t a t e  C C ~ ? B ? ~ ~ I ' C ~ ,  

I n  the old  age benefi t  case the general welfare clause was do con- 



s t rued a s  t o  permit the nation t o  d i r ec t  i ts  united resources against  e v i l s  

i n  our economic and soc ia l  l i f e .  Jus t i ce  Casdozo l a i d  down these p r inc ip les :  

"Congress may spend money i n  a id  of the 'general  welfare. ' 

HThe purge of nation-wide calamity that  began i n  1929 
has taught us many lessons. Not the  l e a s t  is the  s o l i d a r i t y  
of i n t e r e s t s  tha t  m y  once have seemd t o  be divided. 

"The hope behind t h i s  s t a t u t e  is  t o  save men and women 
from the r igors  of the  poor house a s  wel l  a s  from the  haunting 
f e a r  t h a t  such a l o t  awaits them when journey's end is near. 

*The problem is p la in ly  nat ional  i n  a rea  and dimensions. 
Moreover, laws of the separate s t a t e s  cannot dea l  with it 
ef f e c t  ively. 

"Only a power t h a t  is nat ional  can serve the  i n t e r e s t s  
of a l l .  

When money is  spent t o  promote the general welfare, 
the concept of welfare or  the opposite is shaped by Congress, 
not the s ta tes .  So the concept be not a rb i t ra ry ,  the  1.ocelity 
must yield.n 

The most important decisiens t o  the s t ructure  of our g o v e r m n t  were 

the  unemployrnsnt compensation decisions. The unemploynnent plague w a s  d&- 

scribed by Mr. Jus t ice  Stone: . 

"The e v i l s  of the a t  tendant soc i a l  and economic wastage 
permeate the e n t i r e  soc i a l  structure.  Apart from poverty, o r  
a l e s s  extreme impairment of the  savings which afford t:ic 
chief protection t o  the  working c l a s s  against  o ld  ~ g e  che 
hazards of i l l n e s s ,  a matter of inestimable consec; 1;s fl.-,r- .kc: 
socie ty  a s  a whole, and aport from the  l o s s  of pu-sJh-3s: rl,- 

power, the l eg i s la tu re  could have concluded t ha t  1mem2! . - - u~ t?  ,lt 

brings i n  its wake increase i n  vagrancy and c r i m  s agair.st 
property, reduction in  the number of marriages, deter iornt ion 



of family l i f e ,  decline i n  the b i r t h  r a t e ,  increase i n  
i l l eg i t imate  b i r ths ,  impairment of the heal th  of the umem- 
ployed and their f m i l i e s  and mnlnutrit  ion of t h e i r  
children, 

But, proclaimed a l l  the  l ega l  theoret ic ians ,  it i s  unconst i tu t ional  

f o r  the Federal  government t o  t a b  the lead and extend inducement t o  t he  s t a t e  

t o  jo in  i n  solving t h i s  problem, S t a t e s  and nation composed, they sa id ,  a 

system of dual  sovereiggrties, They should be compelled t o  a c t  without con- 

c e r t ,  if not a c tua l l y  i n  antagonism. Counsel urged i n  t h e i r  b r i e f s ,  "If 

Congress has t h i s  power, no longer may a clash of sovereignt ies  r i n g  out,* 

But the Suprems Court saw no reason f o r  des i r ing  the "clash of 

sovere ignt  i e  s . * 
Mr.  J u s t  ice Stone wrote : 

"The United S t a t e s  and the S ta te  of Alabama a re  not 
a l i e n  governments. They coexist within the same t e r r i t o r y .  
Unemployment within it is t h e i r  common concern. Together 
the two s t a t u t e s  now before us embody a cooperative legis-  
l ~ t i v e  e f f o r t  by s t a t e  and nat ional  governments, f o r  carry- 
i n  out a public purpose common t o  both, which ne i the r  could 
f u l l y  achieve without the cooperation of the other ,  The 
Const i t u t  ion does not prohibit  such cooperat ion. n 

Is it not e. sad commentary on our 1ega l . l ea rn ing  t h a t  t h i s  statement,  

which t o  the layman is  so obvious as t o  be almost a p la t i tude ,  cane t o  most 

of the  l e g a l  profession a s  e shock, and t o  a l l  a s  a l andmrk  i n  consti tu-  

t i o n a l  law? 

Chief Jus t i ce  Hughes has r i g h t l y  sa id  of the  Supreme Court t h a t  

"far more important t o  the development of the country than the decis ion 

holding a c t s  of Congress t o  be invalid,  have been those i n  which the  author- 

i t y  of Congress has been susteined end adequate na t iona l  power t o  meet the  

nece s s i t i e s  of a growing country has been found t o  e x i s t  wi th in  cons t i t u t i ona l  

l imi ta t ions ."  It is again responding t o  t h i s  philosophy a s  it did i n  the 



dcys of Marshall. 

Today we may well  express gra t i tude t o  the founders f o r  our heri tage.  

We may be even more g ra te fu l  i f  we have been endowed with  the good common 

sense to  preserve it. In s t i t u t i ons  of government, l i ke  i n s t i t u t i o n s  of 

learning, can not be protected by spendthr i f t  t r u s t s  against  the  improvidence 

of succeeding generations. Only the farms can be transmitted or  conserved, 

the s p i r i t  is perishable and must constantly be renewed. By t h i s  process 

even ancient i n s t i t u t i o n s  soon f i nd  the l eve l  of in te l l igence,  tolerance,  

honor and just  ice  of those among whom they f lour i sh ,  Me nay wel l  remind 

ourselves t h a t  there is  not only a past and a present, there is a l so  a 

future,  And we are  among i ts  founders. The opportunity t o  advance our 

culture and strengthen our s o c i a l  organization was not exhausted o r  spent 

by our forefa thers .  O u r  Constitution is  always i n  the making f o r  a s  

Woodrow Wilson sa id ,  it Vs not a mere lawyers document; it is a vehic le  

of l i f e  and its s p i r i t  is  always the  s p i r i t  of the age.* 


