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I appreciate the  honor of speaking t o  fel low lawyers on t h i s  dny ( 
of good fellowship and r e t r o s p  ction. 

Last week lawyers had a laugh a t  the expense of t h e i r  c l i e n t s  when 

the ever veracious Herald-Tribune front-paged the proceedings of the  Amrica; 

Medica.1 Association i n  the following language : 

t"I'ransformtion of a man who was a f a i l u r e  i n  business 
in to  one who achieved outstanding success a s  a business man 
was achieved by removing par t  of h i s  bra in  * * *. 

none of the remarkable f ea tu r e s  of the  case of tne wn 
who was given the  mill ionaire mentali ty by a b ra in  operat ion 
was t h a t  h i s  in te l l igence decreased constantly a s  h i s  success 
i n  business increased." 

The Yale Law School will not m i s s  the  significcllice of t h i s  sub- 

s t i t u t i o n  of surgery f o r  pedagogy as a way t o  success, Future s tudents  m y  

be put t o  s leep  by anaesthetics instead of by the case mthod,  ?ad gradut~te  

may exhibi t  sca rs  instead of diploms. Them r e m i n  of course questions t c  

be s e t t l e d  by resemch. Cynical science t i i l l  have t o  determine how such 

brain  should be removed t o  put a lawyer i n  the f ron t  ranks, and how much mc,-.. 

t o  aake him a judge. 

As we look about a t  the  socie ty  we ere t o  serve, one of  its 

s ign i f ican t  i n t e l l e c t u a l  charac te r i s t i cs  i s  an i n a b i l i t y  t o  give sustained 

public a t t en t i on  t o  any problem. We view o m  government a s  f r o n  a t r a i n  

window. We would be incapable today of ge t t i ng  substant i u l  public following 

of the en t i r e  proceedings of a const i tu t ional  convent ion nnd we could never 



get E modern s e r i a l  on governmnt lib the *Federalistn widely read. Most 

people's source of' iaformation concerning Suprem Court decisions,  Execu- 

t i v e  po l ic ies ,  and CrJnejl.essional enactLwnts is  confined t o  t he  headl ines  

or  the  cartoons. The people want t o  teke t h e i r  government i n  sense t iona l  

f l ashes  ond ropreseata t ives  hear f r o n  t h e i r  consti tuteri ts  i n  the  sam way. 

This irnpaticnce with prolonged demailas on public a t t en t i on  lmkes democratic 

gotem-nt jerky and emt iona l ,  sustained by  u n i n f o r z d  o r  holf  inforrxd pub- 

l i c  opinion which a l t e rna tes  between tension and indifference.  

The dominant p o l i t i c a l  charac te r i s t i c  of tke nonent is expressed i n  

soc i a l  con f l i c t  and unrest. The struggle fo r  ascendency goes on, wi th  the  

greater  number too preoccupied t o  give consisteat  a t t en t i on  t o  t he  aims, the  

reasoning o r  the methods of contending groups by which our f e t e  is being 

Waiter Lippmn has described the e x t r e m s  o f  our p ~ l i t i c s l  b a t t l e  f ron t  

a s  follows: 

"On the r i gh t  the decent conservatives who wish t o  
preserve p r o p r t y ,  but recognize tha t  property mst be used i n  
the publ ic  i n t e r e s t  are s t e ad i l y  and r ap id ly  overwhelmed by 
reac t ionar ies  who want t o  ,mke p r o p r t y  absolute, I n  the end 
ordinary conservatives f i nd  thenselve s supporting and following 
men of Fasc i s t  tenper. On the  l e f t  the progress i jes  who wish 
t o  modify the r i g h t s  of property and remove pr ivi lege and make 
opportunity more equal, m d  t o  do a l l  these things by democratic 
mthods,  f i n d  t he I f I~e l~es  co~np l l ed  t o  go along with men of a 
revolut  ionary temper. 

*When t h i s  happens the people of the middle are  squeezed 
by the two extrems.  I f  they wish t o  modify the r i g h t s  of 
p r o p r t y  but  t o  preserve the in s t i t u t i on  of private property, 
the Fasc i s t s  c a l l  them Communists, and the Communists c a l l  
them Fasc i s t s .  Caught between the two luna t i c  f r inges ,  they 
have t o  aaka an impossible choice. They have t o  choose betwedn 
thd f ry ing  pan and the  f i r e .  The extreme r i gh t  w i l l  not l i s t e n  
t o  plans t o  reform property. The extreme l e f t  w i l l  not l i s t e n  
t o  plans which preserve property. * 



If such a description is accurate, as I believe it to be in the main, 

it is important that the people do not delegate their thinking, nor their 

duty to become informed, entirely to editors, column writers or public 

officials. Nothing would contribute more to good government than tho ex- 

istence of an accurztely informed constituency that would consistently and 

critically appraise public policies. We lawyers might begin today by a ,  

dispassionate examination of some of the foundations of our unrest and con- 

flict. 

FOUM>ATIONS OF OUR UNREST 

As I see it, the cause of our confusicn is that we are thi,nking in 
$E ~EMLI.TY OF 

terms of one culture while we are living inlanother. 

Our political institutions and our legal doctrine were largely matured 

by men trained in the world's oldest culture--agriculture. That experience 

produced its own philosophy, which profoundly influenced our doctrine of law 

and order. 

Early American farm life established an equality among men as nearly 

perfect as m y  civilization has produced, Its economics, its society, and 

its politics were democratic and individualistic. 

The agricultural labor' system is, in large part, an exchange of 

work. Nearly every farmer is at times in the market to hire labor and 

at other times does labor for others. Children of a farmer not needed 

at home enter the family of a neighbor and become both employees and members 

of the fanily. Under such a system there is a fair equality of bargain- 

ing power, and all share the comforts and the hardships. Those who 



prescribe labor conditions live under them. If the hired man starts work 

at 5 o'clock in the morning the farmer gets up at 4:30 to call him. 

bioreover, there was social equality. Those who left their own homes 

to work for neighbors suffered no loss of social status. The hired man 

married his employerls daughter and nobody thought it inappropriate. 

To be a good workman was his best recommendation. The aged man found 

chores within his power and he could set his own pace. In such a system 

a man feels c dignity and a certain security, which keeps him from becoming 

bitter even if he becomes restless. 

This was pretty nearly a perfect democracy. In an economic sense 

there was what might be called by today's standards an equality of poverty, 

But the personality of the individual was respected. The causes of his 

success or failure were visible and were related to his own efforts and 

capacity. 

All of this has been violently changed by industrialization. 

We have retained the political forms of that democracy. But much 

of the underlying substance of econamic and social democracy has been lost. 

To sustain democratic political institutions, on a basis of an essentially 

undemocratic industrial economy and society, puts statesmanship to a new 

and fearful strain. 

Notwithstanding that our industrial system has given most men life 

an easier tern, and provided a greater distribution of comforts than 

any society has ever seen before, it has imposed conditions which 

deprive masses of men of their individuality and the dignity of their 
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personali ty.  Most men have no access t o  the  ?Jeans of prod~~ct i ion except 

through t h e  eaployment o f f i c e  of a corporation and t h e  condi t ions  

of l abor  a r e  l a i d  down by m a  who, homevsr conscientious,  do not  sha r e  

t h e  condit ions they create.  Many reao without a seed t ir11e and many sow 

but (gather no harvest. The individual  f e e l s  no i den t i t y  with soc i e ty  

and h i s  posi t ion seems determined by fo rces  beyond h i s  control .  

Whatever advancement has cor!ie t o  us co1l .e~ t i v a y ,  t he r e  is  m un- 

bearable indif ference t o  t h e  well being of t he  individual ,  m y  ad& 

t o  compensate t h c  i n f e r i o r i t y  of t h e i r  individual  pos i t ions  by i dcn t i -  

fying themselves with a crowd, a t rade  w i o n  o r  othor orgtmizcd groups. 

Their s t rugg le  t o  r e t r iove t h c i r  l o s t  i den t i t y  a d  personnli  t y  acc onnts 

f o r  much of the s t r e s s  under which our p;-esont i n s t i t u t i o n s  g r o w ,  

Let us look a t  the  r i s e  of a donincat industry i n  a comt~unity. 

A well m a g c d  p l a t ,  of r i ce red  by reasonably considerate perso1m, 

begins t o  prosper and t o  pcy good wages. Its repute  spreads through 

t h e  countryside and t h e  youth a r e  drained from the f n r n  t o  t h e  c i t y  at 

t h e  c a l l  of good yay. T h y  marry and loc3tc: thore t o  r a i s e  f m i l i o s .  

They buy l o t s ,  which czcotes c r e a l  e s to to  boon, and tho:: bui ld  hornos, 

with t he  a id  of t h a t  invention of the  dev i l  !moan c.s c. second ixcrtgago. 

The c i t y  is  obliged t o  extend municipal se rv ices  such as s e m r ,  l i g h t ,  

u a t e r  and paved s t r o e t s ,  2nd goes i n to  debt a n t i c i p o t i n ~ :  i n c r o ~ s o s  i n  

revenues from taxat ion of tho home;. So t hc  c i r c l e  mvos .  Tht: mmagws 

of t h e  onterpr izes  m e  held out cs  rim i ~ h o  b u i l t  tLc comr~uuiDy. Tko;~ 

a r e  widely prnisod f o r  giving craplo~yxnt t c ;  othors a d  t h c i ~  nsi::hbors 

join with them i n  demnnding t ha t  tho govcrfixcnt kccp hnnds o f f  t h ~ i r  

business. 



Suddmly orders f o r  tho product cease. No oce knotrs vrhy  or  f o r  

how long. Men a re  1d.d off .  They lmve no roscrves. They ge t  behind 

with t h c  butcher, t h e  baker, t h e  milk m;~n  nnd Lh?.t braaka him. 

default  i n  t h e i r  tiurcs a d  i n  their  in te res t .  Then i n  a feu weeks they 

rcquiro  r e l i e f .  A t  tho same time t h a t  burdelis a r e  thrcnn on t h e  c i t y  

thoy f a i l  t o  pay t h e i r  taxes ,  and t a x  sale foreclosure  strrt dr iv ing  

down r e a l  e s t a t e  values a ~ d  mk ing  t a x  collections im~oss ib l c .  Tns 

crash exposes abuses i n  finnncing o r  i n  narin~;aner,t, i t  reveals  greu.t 

i nequa l i t i e s  md decp resentments a r e  born. 

The development of the enterpr ize  was made poss ible  by two elerient : 

One group put i n  t h e i r  money o r  l e f t  i n  t h e i r  earnings and ano t l~e r  -- 
a much l a rge r  group--uprooted t h e i r  way o l  l i f e  and put their  l i v e s  a t  

t he  disposal  of t h e  enterprize. 

But is it not p la in  t h a t  there  is another party t o  t h i s  bargain 

between horseyower and man power? Is it not p la in  t h a t  the  community 

has an i n t e r e s t  i n  t h e  management, t h c  labor policy,  t he  f i n a n c i a l  policy 

of t h e  employer t ha t  it did not have under a s i m 3 l r : r  l i f e ?  Is not t h o  

whole r e l a t i o n  of government t o  t h e  rc1at;ion o f  na s t c r  ax!. sorvant a 

changed one? 

Does not t h i s  present a problem of readjcstmm-b tha t  challenges 

government, industry,  and most of a l l  our lawysrs and judges? 

Differing r e a ~ t i o n s  Lo t h i s  problem of a4 justment dj.vide t hc  

Bar i n t o  what 17e nay call., f o r  t he  want of bo t tc r  terms, t he  "co~nsc~va- 

t i v e w  and tha l ' l iberal* e lemnts .  



I n  t h e  struggle f o r  mastery, the  contribution of t h e  Bar and o f '  t h e  

cour t s  t o  t h e  balance of soc ia l  forces  is always p e d m i n a n t l y  on t h e  

conservative side. This i s  the  r e s u l t  of education qu i t e  as much as of 

i n t e r e s t .  Not only does the  lawyer deal. l a rge ly  wi th  p m p r t y  r i ~ h t s ,  

but property a s s e r t s  i ts claims by s e t t l e d  and conventihnal methods a i d  

seldom shocks our sense of order,  even i f  it does off end our sense of 

e th ics ,  

If labor ,  on t he  other  hand, urges i t s  claims with  noderation they 

a r e  usual ly  ignored, and i f  it urges i t s  claims with passion they a r e  de- 

nounced a s  dangerous. Lawyers generally do not want t o  be i den t i f i ed  

e i t he r  with weak causes o r  threatening causes, and, s ince  labor  i s  forced 

t o  be one o r  the  other ,  the  overwhelming force  of t h e  B a r  i s  on t he  side 

of conservatism. 

Notwithstanding t h i s ,  t h e  l i b e r a l  lawyer-I venture t o  say--is 

devoted t o  our democratic fundamental i n s t  i tu t ions  equally with t k e  con- 

servative.  Nothing is more c l e a r  than t he  need t o  preserve our democracy, 

and i f  the re  were any doubt about it a look a t  the  d i s t reos ing  a1terriativ:- 

which other people have chosen would convince us. 

Both conservative and l i b e r a l  lavyers believe i n  adjudication and 

e lec t ion  a s  subs t i t u t e s  f o r  force. I n  order t o  proservo these  ftuidxaental 

mays t o  peace, both groups should recognize the  nbcessity of kcoping t he  

dis tance between t h e  tno extremes of purpose ir- public affairs nnrrom criough 

ou thn t  thoy can b~ co;n~3ymisc;d 'md xcbitrztcd. 3)-Lk knoi! ti1r.t doraocsafiic . . 

processes can f imction @lily t o  s c t t l e  pmbl cns whc-rc, thc cxtrcA-xs ::re ::itkin 

a compromisable area, KO c l a s s  or Group u i l l  submit t o  u r b i t r ~ t i ~ ~ r !  i t s  r i gh t  



t o  l i v e  o r  its r i gh t  t o  those things which make l i f e  worth while. 

Bal lots  and court decisions w i l l  not s e t t l e  controversies which s t r i k e  

so  deeply that res is tance w i l l  not yield t a  an  adverse decision,. 

Both consemative and l i b e r a l  lawyers must know too t ha t  we must 

avoid t he  development of g rea t  emotional. tensions i n  our public a f f a i r s ,  

and must seek every means t o  avoid those events which place g rea t  stress 

on our ins t i tu t ions .  It may well  be questioned whether our l i b e r t i e s  

could ou t las t  h e r i c a n  par t i c ipa t ion  i n  another European war, o r  whether 

property r i gh t s ,  a s  we have knom them, could survive t he  resentments of 

another great  depression. Hysteria o r  panic i n  any cause, however good, 

is  a menace t o  democracy, and conflict ing hys te r ias  i n  Cifferent  c lasses  

a r e  f a t a l  t o  it. 

It i s  questionable whether the  pr ize  f o r  l e a s t  common sense should 

go t o  the  extreme l i b e r a l  o r  the  extreme reactiouary. The reformer i s  

always imperiling progress by attempting nore than he can administer. 

The conservetive is always opposing any progress because he claims each 
?s; 

experiment is imperfect . The demand for  only perfect  l eg i s la t ion /  support 

is  as absurd a s  t o  expect t h e  modern motor car  t o  have been created without 

the h i s to ry  of experben t ,  of  t r i a l  and e r ror ,  tha-t goes t o  the  cscat ion 

of everything worth while i n  mechanics i n  l eg i s la t io r ,  o r  i n  a r t .  The 

s i l l y  l i b e r a l  who thinks he  has a yexfect plan is at one i n  use1ess:less 

with t he  s i l l y  consemative who sefuses t o  support any plan u n t i l  a perfect  

one is brought for th .  A t r ue  l i b e r a l  d i s t r u s t s  a l l  p o l i t i c a l  o rac les  

t h a t  speak with u c t u b u s  f i n a l i t y  f o r  he knows t h a t  events w i l l  make t h e i r  

own terms with t h e  best of theories.  He sees desocrzcy function by a 



s e r i e s  of c01;1proniscs, none permanent. Each s t a t u t e  is merely a point  

a t  which contending soc i a l  forces come f o r  t he  momeat t o  equilibrium. 

He wants the  r i g h t  t o  experiment kept f r e e  and every avome t o  conpromise 

l e f t  opcn. 

A %,rue l i b e r a l  is likewise d i s t r u s t f u l  of force.  He knows t h a t  

our l e g a l  systcn: rcs ta  fundmentally on a sense of order and a s p i r i t  of 

falr play and t h a t  l e g a l  policy can only occasionally and l oca l l y  and 

t c q o r e x i l y  r e s t  on force. He places no supers t i t ious  t r u s t  i n  w r i t t e n  

words, o r  l oga l  docuixents, o r  court decisions. Slavery was not s e t t l e d  by 

the  Dred Scot t  decision, child lgbor by the ch i ld  labor  decision.,. in- 

d u s t r i a l  problem 

A.A.A. decision. 

ness f a i l s  and he 

by the  NwRwA. 

He knows tha t  

d i s t r u s t s  a l l  

decision, &or the  fam problens by t h e  

mere author i ty  w i l l  f a l l  where roasonable- 

a rb i t r a ry  au thor i ty ,  even h i s  own. 

1V. 

TEE CONTRIBUTION OF 'THE BAR 

What contribution can the bar muke t o  the  peaceful so lu t ion  of our  

problems? 

K group t h a t  is  so generally en l i s ted  on one s i de  of a con f l i c t  

is  obviously haudicapped i n  providiw solutions.  No one today th inks  

cf the organized bar a s  possess iw neu t r a l i t y  o r  even temperance i n  i ts 

partisanship. It is p la in  that  c o n t e n d i n g f ~ r c w  i n  soc ie ty  w i l l  not 

leave t h e  readjustnent t o  the l ega l  profession on t he  bench o r  o f f .  



This I believe is not so much due t o  the f a c t  t h a t  people d i s t r u s t  the 

m t i v e s  o r  the honor of the bar ,  a s  it is t o  t h e i r  d i s t r u s t  of t he  lawyr:rts 

way of thinking. This is a problem f o r  l ega l  educators t o  ponder, This is 

not a c lass  prejudice alone f o r ,  while labor and farmcrs are suspic ious  of 

the  lawyer mind, I a l so  f ind  business m n  quite general ly  contemptuous of 

the legalism oven of t h e i r  own lawyers. 

We a re  generally charged with an art i f  i c i a l  thinking which does not  f inc 

root  i n  the  p r ac t i c a l  conditions of l i f e .  lie are delayed i n  ke6ping up with 

soc ie ty  by a great  baggage of precedent and t r ad i t i on  t ha t  weights our t a l k  

and l i t t e r s  our minds. We are accused of f igh t ing  feigned i s sues  over con- 

f l i c t i n g  l e g a l  theor ies  i n  our courts  while the issues  t ha t  touch f l e s h  and 

blood are but the spring board f o r  our theorizing. True or  f a l s e ?  Frankly 

now? 

We lawyers have eveR been lovers of f i c t ions .  "Divine right of Kingsw 

and the '(King can do no wrongw axe . p a s  of olden l eda l  t a len t .  It took con- 

vulsions i n  our p o l i t i c a l  l i f e  t o  get r i d  of the f i c t i o n  of wassumed r i skn  

and the *fellow servant" doctrine i n  dealing with i ndus t r i a l  accident. The 

courts  even thought they were par t  of our consti tut ions.  We have shed some 

f a l s e  doctrine but we c l ing t o  other f i c t i o n s  with an o r i e n t a l  devotion. 

We s t i l l  hear tbe "Freedom of Contractn doctrine applied t o  each man iz  

a l ine  of necess i t ious  unemployed seeking work a t  the employment gate of a 

great  industry. Who except lawyers o r  judges would hold those men free t o  

bargain t e rn s  of a contract? 

"Equal r i g h t s  before the law* we s t i l l  accept, though we know t h a t  

there  can be only a theore t ica l  equa l i ty  of r i g h t s  unless thure i s  an equality 
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of resources t o  asse r t  those r i gh t s ,  t o  meet the high cost  of competent 

advocacy and t o  survive the doley i n  gett ing the  f a t e f u l  day i n  court. A 

cons t i tu t iona l  guarantee of due process of law has uncer ta in  value t o  one 

who can not afford t o  hi re  a lawyer. Anatole France made a sharp obser?a- 

t i o n  on equa l i ty  before the law when he said t h a t  the  l a w  i n  its majesty 

equal ly  forbade both r i c h  and poor t o  beg i n  the s t r e e t s ,  s l eep  under 

bridges or  s t e a l  bread. 

Our best  judges and lawyers go on acting upon t h e  bel ief  t h a t  a cor- 

poration is e being with an e n t i t y  and existence,  a motiva and a v o l i t i o n  

of i ts  own. Laymen think of t h e i r  companies as simply methods o r  m a n s  by 

which they themelves  reach ce r t a in  ends. We carry  f i c t i o n  so f a r  t h a t  the  

problem of *f indingn a corporation t o  sue it, a s  d i s t i n c t  from f ind ing  a l l  

those who comprise it, be come 8 n me taphys i cn l  inquiry of complete unre rzlity. 

These "beings" i n  our l ega l  thinking wander about l i k e  l o s t  souls ;  some- 

times the corporation becoms incarnate i n  one o f f i c e r  i n  one place,  som- 

times it transmigrates t o  another. More ghosts hcrunt our c ~ u r t s  thno l i v e  

i n  the cztacombs. The lcwyerts  f i c t i o n s  have made the  r e a l i s t i c  t a s k  of en- 

fo rc ing  corporation obligations a gams of hide-and-seek played with dancing 

shadom. 

These examples i l l u s t r a t e  what the layman d i s t r u s t s  a s  be ing a r t  if i c i a l  

and pedantic i n  t he  lawyers approach t o  p rac t ica l  qmst ions .  I must disclairc 

the  scholarship t o  appraise t h e i r  value i n  the develo2ment of the l a w  but I 

know they have l i t t l e  r e l a t i on  t o  the  mri ts  of many cases i n  which they are 

invoked f o r  the purpose of reaching a decision. 

The lamprt s contribution t o  adjustment of soc ie ty  would best  be .made, 

not  by mere restatements of the old law, but by continually overhauling 
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our l e g a l  doctr ines  and reexamining our t r ad i t i ons  t o  make them m e t  the  

problems of l i v i n g  men. 

That is the challenge which the l ay  world throws at the Ben.&, the  

Bar and the  Law School. 


