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i It is aggressive war, says Justice Jachson;
we st teach o lesson to those who plan it
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LONDON (By Wireless).
OR the first time in history four of
F the world’s dominant astions have
recognized the principle that to plot
o¢ launch & war of aggression is a crime
for which individusls may be convicted
and punished. This is. perhaps, the moat
signiticant feature of the agreement
signed In London on Aug. 8, 1045, for

of sggression? Why make ado about
agresment on so obvious a thing?* And
most laymen will be szhocked to learn
that the International jaw of the nine-
teenth and early twentieth centuries did
not regard a war—even ons of flagrant

their oy 1anu
Jowitt, the Lord Chancellor of England;
by M. Robert Falco, & judge of the Cour
de Cassation, the highest court of France;
by Maj. Gen. L. T. Nikitchenko, Vice
President of the Supreme Court of the
Unlon of Soviet Soclalist Republics, and
by me on behslf of the United States.
Another significant principle recognized
in this agreement Is that racial of religious
porsecutions by s Government against its
own peopls, under soms

a crime. Al wara were
“legal,” and no one couid be made to
answer at law for causing them, Durini
the period of empire building internations
law, which consists fargely of the agree-
ments and treaties, mnd customs of sov-
ereign siates, cume to refiect the prace
tices of thet period.

HERE had been an sbandonment of
the distinction between )ult and unj\m.
‘wars which the

may rise to the magnitude of crimes
against internationa! society. This brings
a new forcs to Lhe support of civil liber-
ties and minority rights, But although
the galn here s easily understood, many
persons nevertheless sre unawars why a
recognition of the criminality of precipi-
tating an aggressive war should be news.

The average laymsn will say, “Has it
not always been a erime to start a war

Grotlus and of many early lnurn.uonn
law acholars. A3 & consequence, intsrna-
tional Jaw was of Jittle account as a force
in condemning aggressive wars or in pun-
ishing their perpetrators..

The ghastly way in which life has
been extinguished and the earth ravaged
by this war speaks i1l for the ninetesnth-
century conception of internstional law.
One needs only to go through Kurope to-

H.
Associote Justics, U. 5. Supreme Coust

day, aa I have done, lo realize the deadly
consequences of defeat or sven invasion,

If there are to be future wars we have
got to win them, The consequences of de-
fent are unthinkable. There is no siterne-
tive but to win, And we can win only by
being better killers, by Xilling more and
kliling wore quickly than the enemy, by
killing with lesa risk to ourselves,

For the fact is obvious that modern was
has becoms more and more a struggle
between whole populations, not between
srmies alone. The issus s which ahall be
subjugsted and which will survive, The
workman st the lathe and the housewife
in, the kitchen arg each m part of the war-
potentinl, differing only In function from
the men under mrme. The course of sny
future war is likely to be to kill and malm
the ensmy wnd to destroy all that shelters
him and el that he lives by not only In
the (leld but at home.

HERK Is Jttle prospect that the sav<
agery of future warfarg can be greatly
mitigated by efforts to make war lke
erickat, & game to be played by certain
rules and conventions. The stakes are too

high. There Is a great des) of force in
the view that the rules of warfare, Lo the
extent that they foster the idea that there
iz an honorable and legal way to conduct
a war, may be & positive detriment to the
peace of the world.

No one, least of al! mywelf, would argue
that vioiations of the rules of wi
are not crimea in war or that the vlmr
ix not entitled to punish them. But it
these crimes were all that were Involved
in the present case I should not feel that
the pursuit of the perpetrators meant
much Lo the peace of the world,

F it were still no crime to launch & war
of aggvession, then it would be doubtfu)
‘whether thers cught to be any war crimes
at all. Ta institute & war s to set In mo-
tion the forces of murder and destruclion,
To Invade another country is to embark
on = cowrse of killingy, destruction and
brutalities an planned objectives. If there
I8 to bs no responsibility upon those who
atart this chain of whole evils, it scems
unequal justice to punish those who com-
mit isolated offenses.

It raust bs recognizad that thare is &
fundamentsl difterence of outiook Inlwlen
the aversge Eurol and the a
American on the /Conlinxcd on Ppge «i)
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{Continued from Page 9)
measures to be taken to deal with
the evils of war. It is the Euro-
pean viewpoint which has long
prevailed in shaping the world’s
attitudes toward war. The Euro-
pean outlook is in general pessi-
mistic and passive. It views war
as not only inevitable but a nat-
ural part, and indeed the ulti-
mate expression, of competitive
forces. Despite the conceded
progress in international organ-
ization made at San Francisco,
this underlying attitude is not
greatly changed.

I REGRET to say that I find lit-
tle in Europe to encourage the
hope that it will not be the breed-
ing ground for future wars. One
of the leading European jurists
recently said to me:

“After the last war everybody
expected lasting peace. After this
war no one does.”

1 quoted these words to one
high in the councils of a different
country, and he turned to me
with a surprised look and asked:

“Don't you expect another
war ?" .

Many realistic Europeans be-
lieve that Europe's scanty re-
sources, and heavy populations,
and tariff walls, and multitudes
of competing nationalities, with
long and deeply harbored hatreds,
are provocations to war so great
that they cannot long be resisted.

Europe, of course, is not with-

out earnest and influential states-
men and scholars who are as de-
voted to the cause of outlawing
aggressive war as any American,
But their social and political en-
vironment is more skeptical and
inert than is the American tem-
‘per. European peoples are more
conscious than Americans that
they are caught and carried along
by the streams of history. They
are somewhat fatalistic in accept-
ing its trends as inevitable, and
are easily convinced that ‘the
more things change the more they
are the same.” Their endeavor,
individually and collectively, is di-
rected to fitting themselves com-
fortably and advantageously into
the scheme and tradition of an
existing order of things.

They are less obsessed than
Americans with ambition to re-
form the world and have less con-
fidence in their ability to do Bo.
Hence, there is more disposition
to accent future wars ss natural
and to be expected. With this
philosophy as a major premise
there is much to be said, for the
series of attempts, expressed in
various international conventions,
to make the conduct of war as
humane as possible.

THE outlook of most Ameri-
cans, on the other hand, is not
defeatist but challenging. It re-
fuses to concede that war is either
natural or inevitable. It believea
that war can and should be out-
lawed because it iz the worst
crime of all, leading to and en-
compassing all the others, On the
basis of this American philosophy
it is insufficient to make criminal
what are merely extreme rseans
of waging war. If wer g legally
permittec at =il, it must be for

the purpose of winning. If the
alternative is total victory or to-
tal defeat, and surely there is no
longer a middle ground, it is de-
lusive to expect a natfon to use
all means of battle except those
which make the difference be-
tween victory and defeat.

THE real crime is planning and
making war, not merely in fail-
ing to be chivalrous in its con-
duct, and the efforts of civiliza-
tion should be directed toward
its complete outlawry. Unless
that effort succeeds it is hard to
conceive of any human endeavor
that is going to have lasting
meaning.

The pursuit of ways to bolster
the peace of the world has a most
practical bearing on the future of
the United States. Too many
Americans, now that victory is
here, will agaln live in a fool's
paradise. Europeans are more
realistic, and it is hard to say
that their peasimism is not bet-
ter sense than some of our opti-
mism. A look at the world as it
is shatters the illusion that the
millennium is here.

BEurope is now a continent
without a war, it is also a con-
tinent with nothing that can be
called a peace. Its cities from the
Zuider Zee to the Volga River are
in ruins. It was difficult for us
to find a court house standing in
Germany in which a trial could
be held., The people of much of
continental Europe, conqueror
and conquered, are hungry, fever-
1sh and sullen. They are shabbily
and inadequately clothed. Num-
berless families are homeless or
far from their homes. Cities face
the winter without fuel. Men ot
combat age have been killed or
maimed.

As Forelgn Minister Bevin re-
cently pointed out, the people of
those countries have been taught
to disobey and to oppose the au-
thority of the enemy occupying
forces, and now it is “difficult to
bring back a general acceptance
of law and order as a natural
thing."” Although Europe today
stands in need of everything, it is
not so long ago, Mr. Bevin said,
that there were “constant ap-
peals to the people to produce as
little as posasible in order to ham-
per the work of the occupying
forces.! Now, they are slow to
reverse the directions. “They
were suddenl ked to acquiie
once more habits of work, energy
and discipline."

NO state of affairs could offer
more opportunity and temptation
to those who seek power by capi-
talizing bitterness and unrest. It
is little wonder that the new
Labor Foreign Secretary of
Britain warns: “One thing must
be aimed at resolutely, however,
and that i{s to prevent the sub-
stitution of one form of totuli-
tarianism for another.”
Although the task of the Al-
lied Control Commission in es-
tablishing a social and political
organization to govern this an-
archic mass is staggering, yet
it is encouraging to observe the
intelligent and eifevlive contribi.-
tion which is being made -y the
(Continued on Page 46)
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American representative and
staff.

In this explosive situation, qui-
escent only because resources are
short and flesh so weary, the
United States is not everywhere
regarded so favorably as it re-
gards itseif. On the one hand,
the war is often attributed to our
failure adequately to support the
last peace and, on the other, it is
our power which is blamed for so
much destruction.

The plain fact is that if the
peace of the world breaks down,
we must not rely on allies but
on our own power to save us
from defeat, and under modern
conditions it is only a little less
disastrous to the economic and
social system to win a war than
to lose one. All that we have and
are depends on keeping the peace.

THE United States has long
taken a leading part in ad-
vocating an international law
which will outlaw aggressive war.
The Kellogg-Briand pact of 1828,
signed by Germany,- Italy and
Japan, as well as by the United
States and practically all the na-
tions of the world, purports to do
this. By it those nations re-
nounced war as an instrument of
policy and bound themselves to
seek the settlement of disputes
only by pacific means and con-
demned recourse to war. Both
before and after thig historie
pact there were repeated and re-
sponsible declarations by the
leading nations that aggressive
warfare is a crime.

But these ' pacific obligations
were given only lip service by the
Axis’ powers. Although signa-
tory to the non-aggression treat-
ies, they cynically embarked up-
on a career of aggression, Japan
invaded Manchuria, Italy con-
quered Abyssinia, and aside from
a few statesmen, such as Secre-
tary Stimson, the world looked
on with folded hands. Meanwhile,
Hitler, on Jan. 30, 1933, became
Chancellor of Germany and
brought into power a group of
men who did not accept the prin-
ciple that there must be no resort
to war as an instrument of policy.
On the contrary, they adopted a
long-range policy which they
knew could be made effective
only by war, and accordingly
they proceeded to prepare for
and to launch war. The plans
came nearer to success than the
world will readily believe, now
when Germany's collapse Is so
complete.

NO .one who knows how slow
are the processes of evolution in
the law will expect that a single
instrument accepting aggressive
war-making as criminal, or a sin.
gle trial under it, will prevent
wars. But by aigning the agree-
ment of Aug. 8, which recognizes
the outlawry of agpressive war
and provides for punishment of
individuals who plot it, the re-
ponsible leaders of Europ
peoples have joined us in at last
exchanging the shadow for the
substance. That is a tremendous
step forward in international law.
It should be made clear that
the instrument we have signed

does not contemplate an inquiry
into the causes of the war.
Whether Hitlerism was the sole
cause of the war does not concern
us, nor will there be any effort
to apportion out responsibility
for underlying conditions which
caused the war, The questions of
its ultimate causes is the riddle
for history.

WHATEVER may have been
the consgiderations that caused the
defendants to plan and to launch
the war, the doctrine of this
agreement is that the planning
and launching of an aggressive
war is illegal, irrespective of any
political, economic or other rea-
aons for which . justification is
sought. The international tribu-
nal established under the agree-
ment is not required to go into
the question whether Germany
had real or fancied grievances.
It need decide only whether an
apgressive war was in fact
launched,

The conditioris that prevail in
the world clearly impose upon us
a duty to ourselves and our pos-
terity to keep America so power-
ful that she can win any war that
may start, and an equal duty nev-
er to flag or alter in the task of
substituting pacific methods in
place of war in the settlement of
international grievances. Certain-
ly we cannot doubt that the only
way to make peace more secure
is to substitute a rule of law for
the rule of lawless force and in-
ternational anarchy.

Nor can we doubt that if we
are to preserve civilization this
change must proceed rapidly in
view of the great strides being
made in the art of destruction.
We have achieved a capacity to
destroy in minutes all that is use-
ful or beautiful in a world that
has been building owver the cen-
turies. We are not-the only peo-
ple who may bring forward new
inventions to make devastation
more complete and rapid, The
peril of war ought universally to
be recognized and every effort
directed to its prevention. That
effort must succeed or we shall
sink into utter despondency as to
any enduring progress.

IF we can root out of men's
thinking the idea that all wars
are legal, and {f we can substitute
the conviction that aggressive
war is criminal, at last we will
have mobilized the forces of law
on the side of peace. And if we
give to all men in positions of
power over the lives of people and
the policy of nations an object-
lesson that the making of aggres-
sive war is the way to the pris-
oner's dock, we may somewhat
change the psychology of states-
manship.

Too long, in too many parts of
the world, it has been a crime to
advocate peace in the midst of
war, It is time that it became a
crime to make war when the
world 80 needs peace.

Only if we do this will we give
real meaning to this war. Only
in this way can we justify the
casualties we have suffered and
the deatrnction and wretchedness
that we have caused.



