RELEASE ON DELIVERY

THE UNDEVELOPED SﬂT&ﬂKHE{'OF.AMERIGAN‘DEMOCRACY

ADDRESS
by

ROBERT H. JACKSON
Attorney General of the United States

at the

Institute of Public Affairs

Charlottesville,'Virginia
June 14, 1940

9:00 p.m. D.S.T



In a world that is moving‘sd:fést,'prophesy is dangerous, and
{1t is toO early to drew more than tenf;ti?e and contingent inferences
a8 to the future., But prudence meguires us to consider the possibility
that after this war our nation will find itself in a reordered and less
rrie;dly enviromment. Unless we are to sdopt a policy of non-resistance
and comfort ourselves with the thedry that virtue is its own reward, we
cannot ignore the possibility that some decisive test of military strength
may be forced upon us. Or we may face a long period of narrowing cncirele~
ment, accompanied by steady reduction of our fridndly buffer sfates.s In
thut cvent our trial, instcad of being one of sudden striking power in war,
may be a test of sustained staying power in peace., In either case the
United States will run great risks if it cannot muster its maximum collectiv
strength to mect any suprome challenge to its survivel,

In appraising any couniry's strength for the long pull, it is
folly to mcasﬁre military strength merely by such factors as numbers of
tatks, speed of airplanes, or naval power ratiigs. The potency of weapons
81111 depcnds ultimately upon the. judgmont, the courage, and the devotion of
tho men who wield thems And the cconomic rachino which supplies an army
&nd the socinl system which backs its movale are most vital parts of any
dofense aystom,

The characteristic strength of the totalitariap systoms i3 that
they overcome an inferiority of rcsources by a3 better utilization of them.
They hupl themaclves with great impact because they arce so closely organizo

Their effective poweT is great becausc tley have eliminated lost motion,
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;autins time, and friction by meshing their political system, their military

or, their cultural institutions and their economic system into one total

mine .

presseds and rapid execution of orders is a characteristic strength of

Quick decision, an external appear‘ance of unity because dissent is

“gutorship- Its characteristic weakness ig the slewly disappearing ine
gndual initiative Wthh results from ruthless suppressions and regimentation.,
The charactemstlc weaknes" of & democracy in contrast, however,
ahows ‘up at the very begipning. It is confusion of tongues, conflict
in objectives and methods, and lack of unity,. Even if freedom does develop
men of greater individual initiative and strength, if they forever pull in
opposite directions, there is no collective strength, Two strong men
who cancel each other are not egqual to two dumb men who puil together. It
{s only after a free government has time to coilect itself, to let events
lesd to a voluntary unification of purposcs and opinions that democracy can
put forth its latent power. In speed it is always doomed to defeat - in
endurance it has generally won, |
But it is plain that the democracies of the world need something
‘®ore than victory if they are to survive. Only twenty years ago they
had victory in full measurc. In two decades the Truits of victory have
vanislied. It is not a happy prospect if all the sacrifice of e world war
¥111 buy peace for only part of a generation, This failure to keep
wivuntages so latcly won gives dictators and thoir American sycophants an
PProTtunity to revive the old monarchial sreers at democracy, Napoleonts
i8ecrack about "governmeht by chatter" and the philosophy that democracy

18 a "oyt o Incompetence',
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The question tliat concerns America is not whether our
Mmcy has been inefficient, wasteful, and negligent - but whether
1t must continue to be so. The power = g‘b least on a sudden triel -
of totalitarianisnm lies in the pattern of its organization. Can we,

i thout sacrificing our essentially democratic qualities, achieve a
pattern of oréanization that will get from free men and free onterprise
n érficiency roughly equivalent to that which totalitarians achieve by
sepulsion? |

I am one who belisves that our representative democreacy can
yo made vastly more efficient than it is without sacrificing its essential
id basic liberties. I also believe thét the only wajr we can ramain
yenccratic is to achicve a greater effectiveness. Moreover, I bclieve
s¢ have laid some solid foundation for sﬁch a program in the lust three
fOATS o

1I.

This feith forces me to take issue with those who now are
oclaiming that goverrment has become too big, too powerful, and too
oncentrated, and who now are proposing a program of reducing governmental
b1lity to control and regulate the business enterprises which flourish
inder ite profection.

In some quarters it is claimed that the strongthening of our
tonony cannot be helped by covermmental action at all, but that it must
8 done only on the initiative of those in private industry. For
herations we have procecded on the ass'mption that the energics of a

\, .
TCC people could be divided into thousands of self-directed ventures,
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| and that somehow these would add up to a public good. No large business
¢ntorprise can succeed if it is rot well planned,vbut there are thosec

gho insist that our total economy must be allowed to run with no planning
for the good of the whole, It is pracisély{thié anarchy among tho
democrucies which has been thoir.weakness. 0.

Certainly democracy must utilize the profit motive to produce
initiative for private enterprise.. 'ﬁut it cannot accept a doctrino
ghat anything is allowable if only it ﬁrodubes‘samoono’a profit, For
example, we cannot tolerate even a proritable traffic in scrap iron or oil
or machine tools to arm a poteﬁtial enemy . We cannot safely allow
private enterprise for profit's sake.to centralize essential industries
tuto targets for rotential enemies such as the rubber indus%ry at
Akron, an automobile industry in Detroit, a steel industry at Pittsburgh,
or u bross industry at Bridgeport. The privete profit opportunity must
yield to a defense motive and, as Dorothy Thompson and Henry Luce have
pointed out, the tendency of »rivatc business to do whatever is
profitable has been affirmatively counted on by Hitler as a weakness of
derocracy. a

It seems, therefore, to me elémentar& that if democracy is
‘0 rearm and at the same time is to avoid the depression of its basic
#tandards of living, it must consciously, to a much greeter degrece than
horetofore, plan its economic order. It must eliminate unnecessary
luxuries - ang anong tiem the luxury of friction, unnecessary service,
M ireptitude, It must keep the profit motive as a reward Tor service

to society,
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Business itself cannot perfect this organization, becaus‘e no

private enterprié:e can be entrusted wifh the power to coerce minorities,

m in any more effective organization of industry, some dissenting
ginorities must be brought into line, some conduct which interferes with
the accomplishment of the objective must be punished, and some freedoms

-

mvented. ‘These powers can only be left to a democratically chosen

pvornment.
If we are to strengthen the organization of democrac—y, it
aeams obvious that we in America can do So only through the Federal
govornnent.  Forty-eight separate state organizations - no one of which
is ar economic‘unit, 'eack.l of which is more or less in competition with
every other - cannot be the rieans to a strengthened Arericar organization,
The strougest opposition to this necessalry centralization of
governriental power is proceeding largely from those who have beén
essiduously niling private corporation on top of private corporation to
build nation-wide erapires of concentrated wealth within our democracy.
If cupital is to collectivise itself into great integrated irdustries
e into great holding company systems, and if labor is to join itself
into powerful nation-wide orgenizations, treu clearly goverarent, if it
I8 to sovern effectively, must be bigger than any of the governed. I
4o 1ot Pronose any degree of govermmental co.centration that is not made
“ccessﬂry by the concentrations in the ecoromy which urderlies the governnient.,
Mt the greatest power in any courtry nust be its goverrmient, and no people
oan cyep Presont & united frout unless the goverrment is ercater than any

of 1t5

L
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III.

How are we to preserve liberfy 1f we strengthen authority, you may
rightly ask? How shall we reconcile_greater power Withvour freedcms? |

The essence of democracy, it seems to mé, is not the absence of
offective govermment., _The essence of democracy is the control of govermment
by the consent and will of the‘governéd as expressed by its maforities. In
order to preécrve the reality ol that éonsent and to provide it a basis for
1ntélligent decision, a minority must continue to have the right to struggle
to become a majority, to offer its ideas in competitioq; to debate, to ques-
tion the goverament, to propagandize through specch and print, end thoe right
to assemble and petition governaent, And our machinery for the registration
of the consent, that is, our elections, must always remain free, and the
results must be accepted, All of this takes time. All of it produces an
impression of a divided people, All of it emphasizes our diffcrences of
opinion and objectives and all of its steps are capable of abusc both at the
hands of tomporary majorities and at the hands of extremec and intemperate
minorities. But it is an indispensable condition of frece government that
the process of opinion-meking rcmain free and uncontrolled by either public
government or private power. Hence we cannot really strengthen the hand of
Yovermment unless we preserve these liberties whicl give it vitality. my
plan which strikes at these freedoms would not strengthen danocracy but would
abandon it.

Where then can we strengtlien democracy? v Once a decision is
dU’T‘-OCI‘a’cically arrived ét, I see no reason why it would not be consistent

wit . . .
ity democracy o0 provide 1cans o oxecute that decision with as much
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expedition and efficiency as the decision of a dictator. After we have
preserved the democratic way in which 6pinion nay form and Congress and
the President settle its policy, I do not see the wisdom of allowing

a multitude of ways in which vrivate vested interest may stall its

execution.

A deadly and éndless leéalism has been the weapon by which
. private interests have kept the pc&er of a democratic leadership tied up.
The Damocratic Gulliver has been tied to the ground w;th‘legal red tape
in the hards of a multitude of minor private interests. : Witness the
efforts of a sovereign democracy to fix utility ratesi The most
couspicuous examplé of legalism is the Kansas City Stockyard case in
which the Secretary of Agriculture was authorized by statutc to fix
the rates of cormission mens He did so in 1933. For seven years
since the case has been in the courts, four times heard in district court
and four times argued in the Suprome Court, and never yet has there been
a decision by that Court in anything except questions of how to proceed.
And the cese is on its way there again.  The way we lawyers stall every-
thing while we debate how to proceed reminis e of the old verse
"The centipede was happy quite
Until the frog for fun
Said 'Pray which foot comes after which?
Whiech wrought his mind to ~nol a pitch
He lay distrocted in the o0 rch
Considering how to run.®

So the government is always throwvn into the diteh by lawyers
asking which foot‘cones after which - only ﬁhey dontt ask it for fun.

Wo started out on a nlan of Nationel In&ustriul Recovery and

1t took two years of litigation to find out it was all lcgelly wrong.
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We started out to aid agriculture and after three years
learned that too was all legally wrong.

We passed a iaw to enable debt-ridden tax districts to
reorgenize theip debt, as'?rivﬁte corporations have lohg been allowed
to do. It took a few years' litigation to learn it was allwlegally
wrong and a few years more'to learn.it was allvlegally right.

We began in 1935 to organizé the demoralized bituminous coal
1ndustry'and only last mont 5ot & final decision sustaining consti-
tutional power %to do sd.

I couvld go on indefinitely to recite tie steps by which a
whole recovery and reform program, supported b& the people at the
polls as no other program ever was, has becn battered to pieces or
.delayed for years by legal proceedings. And this at a period when
Hitler was teaching the bitter lesson of the value of time.

I am not proposing that we deny "due process of law” to
persons or to p:operty. That too is an essential of government by
luw. But we cannot afford to stall the administration of important

policies while private interests obtuin "unduc process of law".
1v.

I do not thiakx there is presont need o add to the consti-
tutional powers of the Federal Government. Reasonably interopreted
there is at presont adequate constituticnal power, ©t lewst until
“dministrative and legislative experience catehios up witin the concept

Tbddied in recent court decisions. In 1933 we were not & astion --
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that is judicially speaking -- we were fofty-eight‘nations and our
Federal power has beénvinterpreted awaj until the Constitution was
put little stronger than the old Articles of Confederation which our
forefathers fouﬁd inadequate a century and a half ago. The ré;tora-
tion of Federal power is a Subject on which I speak with some as-
gsurance for it has been my épecial-task.

Our representative democracy has becn made a nation in the
last four years. If it is able to organize its economy to support its
defense today, it is in no small measure due to the greater liberty of
action won in little-publicized court decisions too technical perhaps
for complete public understanding. gThe National deernment has won
{ts long fight to free itself of unwarranted limitations which zave an
unwholesome dominance to the vested private interest as against the
public welfare.

Let us hastily review tihe implications of these steps.

1. We have replaced the old doctrine of dual federalism with
tae doctrine of co-operative federalism. This was accomplished by the
‘uneniployment compensation decision. The old school insisted that the
Federal Government and state govermnents could not enter into a com-
binetion by wﬁich the Federal Government furnished btne protection of its
taxing power and the state the advantages of its locenl administration in
tarrying out & common purpose to relieve unemvloymenti. Counsel Tor the
014 order correctly anticipated the offcct of the cont:ntions of the
.GOVErnment when he exclaimed to the Court: "If this is constitutional

ther no more will the clash of sovercigntics ring out." But the Court
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didn;t seem to think there was any purpose inbhaving a clash of
sovereignties ringing out, and it expressly approved the practice of}

a new co-operative federalism. Also, after it had ‘once refused to do
so, it finally approved the municipal bankruptcy law by which the
Federal Government extended the aid of Federal eourfs and of the Federal
bnnkruptc& power to debt-ridden municipalities, =a relief which had long
£¢on extended to private corporations. But the 0ld school thought its
aid should not be extended to subdivisions of the'states,'for it held
that state and nation were éentenced to perpetual antagonism. By

grants in aid of financially weak localities it#ias been possible to
keep our economic and sociul system §n a fairly unifOnn policy and
cupacity to handle problems of relief, unemployment, health, and social
service. Thus we have today the groatest degree of power in the history
of the country to co-opsrate, and are carrying out the greatest practicai
pluns of co-operation between municipality, state &and nation. This is
of great significance in any plan for strengthening our defenses and
unifying our efforts.

2. We have also sustained the right to develop in peace time
American defense resources, without waitiﬁg for war. You remember the
¥nr-time development of Muscle Shouls and the building of Wilson Dam,

- 9e of the country's great power projects, to aid production of adequate
1P matarials.  When peace came, a long struggle of private interasts

“9 obtain possession of this power develooment began.  When this adminis-
tretion bepen its public power progran, private power interests, althoush

PUrche ot w - - : :
hasing power from that sourc:, deéenicd the rirsht of tue Government o
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sell power created at Wilson Dam direct fo éonsumers. They lost, ‘but
peturned to the attack, because under the Tennessee Valle&r Authority
other hydropower developments had been built, ‘but not in war time$§ and
the utilities challenged the right of the-Governmept to make these
projects self-sustaining iﬁ whole or in part by selling the resulting
power to the public. Here, again, they were defeated,land the Fsderal
power sustained. Today this nation may develop its power resources,
and may extend its system of flood control. It is not obliged to wait
until war is upon us to exercise war powers to create an adequate
source oOf cheap energy.for Federal defense or industrial purposes.

No person who is anxious about American defense today can doubt the
impartance of the victory over the private interests that sought to
deny the right of the Government to develop and place in use America's
water power resources.

3. We have restored the taxing power of the Federal Goverument,
on which had been engrafted special privileges of an insidious kind.
Property made a long and successful fight to prevent progressive income
taxation. Finally tae pcople adopted the Sixteenth Amendrient to assure
the Hation power to tax income "from whatever source derived." But
In snite or fhis constitutiongl sandute, the courts hield that public
officers or the statss were inmune from the Fedsral tus, und Federal
Officers were immanc Trom the state tux, and Foderul judg:s were immunc
from both tuxes.

The irmmunity of public officers did not have grgut economic

imPOrtance, but it was the mask behind whose principles the whole tsx
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. pxemption to interest on public bonds lurked. Back of the politiciens'
ymmunity was the immunity of the millionaire. Vast gpounts of wealth
_took shelter in tax-exempt securities, and is still permitted &0 escape
all 5urdens.of protacting'itseif. We have struck doﬁﬁ the tax immunity
to public officers and to judges, and the Court haa announced the
érinciple that a tax on income is not a tax oh the sburoe of that income.
The way is thereby opened for a defense program tO tax vast reservoirs

of hitherto untaxed wealth. It only awaits the action of Congress.

4. The power over intérst&te commerce has been restored and
invigorated. This is one of the most litigated clauses of the Consti-
tution and it was expansive when it denied state power and terribly
feeble when the nation tried to rely on it. But tnrough a series of
recent constitutional victories we today have establisned Federal
authority to organize a demoralized industry, like bituminous coal, or
to proteect agriculture from the depressing effects of marketiing surpluses.
And the protection of interstate commerce includes the'power to prevent
lubor dispates érowing out of unfair labor practices, and includes the
right to prescribe wages andé hours, uand to use tie interstate cormerce
Power to discourage evils like prison-made goods or cnild labor or other
menaces to public health or social well-being. This power is also now
held to authorize regulation of aggregations of canital such as the public

Wtility holding compunies which contended that they were‘constitutionally
tmmune fron regulation by both state and nuation.

[N - . . . .
e the general welfere as an object for constitutionul taxution

BRI . ) X i i . N
'Y Be suid to have been discovered within the lust rour years so fur



-l3-

g5 the Supreme Court is-concerned. In our_ConstitgtIonal taxing power

the forefathers joined together the "common defense'" and the “general
welfare", but a selfish geperation had out tham asunder, The philosophy
pad grown up that the Federal Government had nothing to do with the
welfare of the people.—— except of course it could adopt such measures
as sabsidieé and tariffs to aid iﬁdustries. As late as-1936 the Supreme
Coﬁrt remarked that it had never beén obliged to settle the meaning of
the general welfare clause. One of the reasons was that it had been 8o
little used. It was in the Social Security cases that we won from the
court its first interpretation which gave a broad sweep to tie general
welfare power and held that tuis natioﬁ may bring to each fireside und
workbench protection cgainst the insecuritiss that seem inherent in
our industrial ordsr.

These are things which make us intelleciually and vnolitically
8 dilferent nation in 1940 thun we were in 1936. Tiesc new powers bring
with them new responsibilities, but they also bring to the American
pzople of 1940 new possibilities for a program of democracy. The past
Seven yecars have witnessed a struggle to reeducate our people in their
concept of our representative democracy. In 1932 the¢ nredominant belief
wus that our dsmocracy was identical with the §§3§3§_339 -- a "strange
anclgam of legalism and monsy power." Anything which would disturb
the privileges of proderty, the advantages of the vested iuterest, or
wWiich would place new social burdens -- or even vurdens of government
Upon them -- was anti-domocratic and generally unconstitutional. Those
who were comfortably established in the existing order sincerely believed

that -~ many of them still do.
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That faise concept of our democracy has passed away except in
a few dark corners. Démocratic government is designed, not to prevent
change, but to bring about change in ordérly and considered fashion.
Its purpose is not to entrench an existing policy, but to call it up
at periodic eléctions for reconsideration. Its intent is to prevent
violent and revolutionary changes by.keeping open a peaceful way to
make constant readjﬁstments within the constitutional area, in the
rules, the relstionships, and the institutions of our socia; order.
This was certainly the teaching of the great philosopher of democracy
in whose shadow we meet tonight.

We have restored the vitality of a free government on which

a narrow legalism was inflicting & kind of rigor mortis. Now we think

of our democracy as a living and dynamic force. The bitter fight to
give it virility to combat economic demoralization at home gives it
strengtn to organize against sny threat from abroad.

The lines of future liberal policy are clear. We nmust move
at accelerated babe, not merc¢ly in equipping naval and militery and air
bower. We must also evolve a greatly improved pattern for economic
orgunization té support both our social system and our military
establishments. We must conserve our resources, climinate our endless
Wastes gnd duplications, and bring our scattered and often conflicting
L"nel‘@:ies to the support of common objectives. We have won for peace-
tine brograms powers that in 1917 were felt could be used only in war
emergenCY- Now democracy may under its great chiarter, not by dis-

rezard [ . .
gurding it, proceed to pluce its house in order.



~15-

And this task is one that can bé accamplished neither by
reactionaries nor by revolutionists. It is a task for men who real&ze,
gnd are glad, that they live in a changing world, but who believe that
there is in us énough intelligence to plan our destiny and enough self-

sacrifice to achieve it.



