The Chairman: B

"I regret to say that the time has now come when we must
conclude this discussion. The Supreme Court of the United
States is waiting, and I don’t believe in keepmg the Supreme
Court of the United States waiting. Therefore this discussion
is now concluded, with renewed thanks to’ our dlstmgulshed
speakers. _

Thank you very much,

(President Lewis C. Ryan resumed the Chalr)

The President:

Ladies and. gentlemen, the Annual Address of the Assoc1-
ation will be given this year by one of our own members. For
many years, he has been an active figure in the life of this
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Association. His interest in the Association has never dimin-

‘istied. His host of friends in the Association have rejoiced in
his rise to national fame, and we rejoice again today in having
him back here again with us.

Driven with extra work because of his absence from the
country and because of the death of the Chief Justice, he quite
ndturally was reluctant to accept our invitation. I assured him
that he need not prepare a formal address; that I thought you
would like to hear an informal talk about his expeuences at
Nurnberg.

- T also told him that this would be a sort of old-fashioned
family reunion. 1 think that that objective was assured when
" Harrison Tweed agreed to give a cocktail party.

““T am very happy to be able to preseat to you the former -
Sohcuor General and "Attorney General of the United States,
oti - Chief’ Proscecutor at Nurnberg-—the Honorable Robert Il
Jackson Assocxate Justice of the United States Supreme Court.
,(R1smg applause )
Robelt II Ja(.kson

Pres1dent fellow members of
I wanted

ecessary to.’.zqﬁfer a boims by way of a cocklaﬂ party.
L. gladly, (accepted the mv:ntahon to talk informally about the
’-'Numbelg trial of the major Nazi leade1s because it was the
»suplemely interesting ‘and 1mpo1tant work of my life and an
experience that would be unique in the life of any lawyer. The
proceedmg itself was invested with a certain melancholy gran-
“deur both from its nature ahd from: the character of the parties.
The society whose peace and dignity it was to vindicate was
the entire community of nations, more than a score of which
- became partles to the Agreement under which the trial was
conducted. As prosecutors, we spoke in the name of the four
most powerful nations of the earth, a constituency such. as no
lawyer before us had represented. The crimes charged were of
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a magnitude and ferocity unparalleled in the history of criminal
assizes. The defendants were the surviviing leaders of the most
absolute and aggressive government of modern times. No
lawyer who loves advocacy could resist the opportumty to
participate in such litigation.

~ DBut after somewhat 1mprov1dently acceptmg the assignment,
I realized how much of preparation must precede the day of
‘trial. The prosecuting nations used four different legal systems
and it was uncertain whether we could agree on the principles
and procedures of the trial. There was much relevant law but
no codification of it, and no tribunal to apply it was in existence.
The' trial obviously should be held in Germany, but there was
no tenantable court house standing in that land and we must
select and restore and adapt one to our purpose. There was
another deficiency which can be disastrous in a lawsuit—we
had many and serious charges but almost no real evidence, We
were sure it existed, but it was. scattered and hidden in many
countries. No staff experienced in the problem and organized to
work together was in being, and the nature of the mission
required, in addition to lawyers, secretaries and clerks, a large
technical staff of translators, interpreters and specialists which
at its peak totaléd over 700 persons. The search for evidence
must go on in many laguages, and all must be rendéred into
the four working languages of the Tribunal. Not the least of
our problems was that back of us was an uninformed but in-
cessant clamor for haste. As a country lawyer I was accustomed
to. preparing cases from the very beginnings, and to making
a little evidence go a long way. But I do not mind confessing
that there were times when the obstacles in the way of th1s trial
seemed almost ovefyhelming.

‘With so little precedent or experience to guide us, certalnly
many mistakes were committed. When enough time passes to
lend a helpful perspective, I hope to point out to the profession,
for assictance of those who engage in future international trials,
what some of those mistakes were and. their consequences. But
1 need not dwell today upon the mistakes—there are enough
others who find them a congenial theme. This first international
criminal assize has passed into history. The ultimate place of
this trial in legal history and its contribution to jurisprudence
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will be determined by those whose conclusions rest on research,
for the popular reporting was inevitably but strikingly inade-
quate. Its place will not depend on what I say about it and. I
shall spend no time in controversy about its ultimate meaning,
for it 1s too early to know. But like every great historic inquest,
it holds lessons for those whose dispassionately study the actual
“record of the case.

““The Nurnberg experience is instructive in many aspects. Its
record is one of the only authentic sources of historical infor-
mation as to the diplomacy, economics, military policy and
political methods of totalitarian government. I wish every
American citizen, at least every American lawyer, could read
the testimony on cross-examination of Herman Goering. FHis
answers always did two things: first, by their air of defiance
and cynical wit they won the applause of the galleries and the
admiration of shallow sympathizers, and, secondly, by their
substarice and implication they made his conviction inevitable
and led the Tribunal to say of him in its judgment, “His guilt
- 18, umque 1n its eno1m1ty The record discloses no excuses for
- this*man.” His unfolding of the Nazi plan to destroy the
: -,v“Welmar Repubhc, to set up in its place a pohce state to 1ead~

"'pohcy since Mach1avelh Tt should be
h_at the early symptoms of totahtan ian-

st ped by peaceful means. But I shall not in this presence
* ‘dwell upori these lessons of the trial. We, as lawyers, are more
concerned with its purely professional aspects.

Of course, the student of International Law will find the -
Nurnberg trial an event of unsurpassed significance. The or-
ganic act governing the trial reéjected, and I hope permanently’
reversed, a trend in International Law—the trend which de-
clared all wars to be legal. It accepted instead, and I hope
permanently established, the doctrine that wars of aggression
are not merely illegal-but are criminal. It also rejected the idea
that International Law creates duties and obligations only upon
States and followed the idea that it creates duties and liabilities
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for 1nd1v1duals who are in a position to dete1m1ne the policies.
of states.

But the Nurnberg undertaking affords for lawye'rs an actual
working experiment in comparison of laws. We have heard it
said that a person who. studies only orte system of law learns
no law at all. This overstatement emphasizes the truth that one
who pursues only one system of law is in no position to
appraise the value of that system in general and in not much
better position to value its particular rules. I can think of no
subject more instructive to those who make the law, as judges
froml time to time do, than what is called comparative law.
Only after we see by what principles and procedures other
civilized and progressive peoples solve their legal problems
does our praise of our own have any real significance, and only
then can our effort to improve our own law take full advantage
of available experience of others.

I'rom the questions that I am often asked I am sure that
American ignorance about Russia’s legal system equals any
possible ignorance of the Russians about our own. These
questions often indicate a conception of Russia as a great space
with no law at all—a vast anarchy. Nothing is farther from
the truth. The Russians have a long juristic tradition, and in
their own way are stcklers for legitimacy and correctness. They
have had an elaboraté codification of law since 1648 and a
tradition of Roman law that goes back to Byzantium. As a
result of the Bolshevik revolution, Russian law received a

more radical overhauling than has occurred in modern times
* with any other country. But the first Soviet codes were drafted
after consulting the most advanced codes of Continental Europe.
Basic differences in economic and political concepflons and
conditions, of course, led to many modifications of earlier
Russian and of contemporary Continental law. But for its own
purposes and conditions, the Soviet Union has a system of civil
and criminal law, as elaborate and as mature as our own, with
roots as deep in history, and I doubt if its application is any
deeper in confusion: :

From the beginning of our negotiations of an Agreement for
the trial it was apparent that we must reconcile not only the
legal concepts prevailing in England and France, but also those
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. in'the Soviet Union, with our own if they were to associate with
~us.in a joint prosecution. The first task was to reach agree-
ment as to the substantive law to be applied and the procedure
- g0 govern the trial. We could not risk leaving these matters
to possible disagreement at the trial. We must settle a procedure
which would conform to'the ideas of fairness in all four pros-
ecuting countries. We must also design a procedure that would
t:bog -down in technical disputes and would answer the
demand of outraged populations of occupied countries for
. prompt and:efficient results. There was material available from

four bodies of legal tradition and experience.. England and the
.United -States, with some variations, each had common law
~_systems; France and the Soviet Union, with greater variations,
*eath had Contmental or civil law systems.

; ~For tunately, these countries were represented in negouatlon
zof_ thie” Agreement by eminent, able and constructive-minded
members of their respective legal professions. Our negotiations
gave little time to considerations of a political character. The
. ‘greatel pa1t of our conferences was spent in What really was a

s y;‘those of the Labor Government Tl ance sent a ]udge
»of her hxghest court the Cour de Cassation, and a distinguished
‘ plofessor of law. The Soviet Union was represented by a Vice.
President of the Soviet Supreme Court and by one of her
'leadmg professors of jurisprudence. Each delegation had con-
siderable specialized help. I had the counsel of experienced
members ofrthe American Bar and also had the help of spec-
" 1alists in German, Soviet, French and Britsh law.

At the time our Agreement was concluded and signed,
August 8, 1945, we did not know who the judges would be nor
.even whether they would be selected from the bench and bar
or, from the military forces. While we had to leave great dis-
“cretion to the Tribunal to deal with the unexpected, we also
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wanted to so far settle conflicts in legal concepts in a binding
Charter that judges would not get snarled up in technical dis-
putes. I make no effort to disguise my pride and satisfaction
that we produced a governing document under which this
complicated trial was conducted, with less dispute between
defense and prosecution over procedure than occurs in the
usua] American trial. Moreover, what disagréements did arise
were decided by the Tribunal without a single dissent béing
publicly noted on any matter of procedure or evidence. And
of the hundreds of eminent jurists, lawyers, officials and publi-
cists-from many nations who visited the tfials; not one has com-
plained that the defendants did not have every essential of a
{ull and complete hearing and fair opportunity to develop their
defenses.

" Time will not permit-me to more than point out the principal
conflicts of legal ideas that developed and how they were re-
solved. Each would warrant an essay in itself, but I am trying
to give an overall picture of our method of internationdl co-
operation in the face of Iegél conflicts rather tham a lecture on
comparative law,

» The first point of difference was ds to the function of the
Court. The Soviet delegation frankly said they did not believe -
in an independent judicial judgment as to guilt. This is con-
sistent with the Soviet theory of theplace of courts in govern-
ment. They hold that the court is and ought to be “one of the
organs of governmental power, a weapon in the hands of the
ruling class for the safeguarding of its interest.” That does
not mean that the government dictates every decision. to a
Soviet judge. As I interpret'it, it more nearly means that the
judge occupies about the relation to the government that our
administrative tribunals do.” After long.consideration 6f the
united viewpoint of the British, French and Americans that
this tribunal must be entirely independentand completely free
to arrive at a verdict of guilty or not guilty, the Soviet dele-
gation agreed and I have every reason to believe they carried

" out the agreed nature of the Tribunal in good faith. It is true
that the Soviet judge filed a public dissent from the acquittals.
It may be only a prosecutor’s prejudlce but they seemed to me
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1‘1ght~ that my only surprise was that they were alone in
c.ond d1f[e1 ence in under standmg concerned the function
\;mdlctment As you know, under. our British and Ameri-
lacllce, an indictment does- little .more than to inform
dlly, thie nature of the crime. I was somewhat surprised
e the, members of the Soviet delegation complain'tbat our
'ce s ; un[axl”to de[endants Thc pomt o[ the- Ob]CCUOll

Cumem and the statement of every witness which is
t; .d,_tq!,be_,‘use,d against the defendant so that he may he

: WGIC nol fully 1econc1lcd i’ the Ag1ec-
to.the. chaftmg.of the mdlctmenl the

' 1s tence.

othe int ;o] (llffel ehce! coucemed the: 11ghts of defen-
dautsAlv;Und(,r Soviet;; F 1ench ‘German ‘and nearly all Contin-
cnta' law, &’ defendant cannot be a witness for himself, That,
400,/ was.our-own tradition until early in the last century. We
mslsted,;howcvm that no trial would be regarded as fair in
n or, America if the defendant were not permilted to
1n ~his own behalf, The Continentals were equally in-
' ,)Lheu system. T heu practice is to allow the defendant
all 'oI the evidence is in, peuonally to malke an address
court.in which he may plead for mercy, deny guilt or
mai(e'any kind of statement without oath. It is usually called
the last'wm rd’’ and cynics say that in the Soviet procedure it

jus ;t,hat However, the Gelmans ‘won by this chlfex entce of
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opinion for we compromised by providing that these defendants
should have both privileges—that they could testify in behalf
of themselves and that they could also have “the last word.”
. Another difference concerned- the crime of conspiracy. As
you know, this is the great dragnet procedure of our law. We
know, too, that it is a somewhat dangerous procedure. Lawyers
of the Roman tradition do not understand the common law
concept which makes it possible thus to hold defendants respon-
sible for crimes committed by others. They do understand
aiding and abetting. It was finally agreed that the conspiracy
principle should be embodied in the Charter of the International
Military Tribunal. Nevertheless, the difficulty of understanding
persisted. The difference of viewpoint again appeared in the
drafting of the indictment. The task of proving the conspiracy
was delegated to the American:prosecution, but even at the
{rial we sometimes had difficulty convincing our associates that
the sweep of .the conspiracy charge could be so broad. This
difference of viewpoint entered into the judgment and appar-
ently accounts in no small degree for the discrepancy between
the judgment and the Charter on this subject.

I shall not undertake to discuss that discrepancy beyond
quoting from the analysis of Mr. Stimson in the current issue
of “Foreign Affairs”: .

“If there is a weakness in the Tribunal’s findings, I believe
it lies in its very limited construction of the legal concept of
conspiracy. That only eight of the 22 defendants should have
been found guilty on the count of. conspiracy to commit the
various crimes involved in the indictment seems to me surpris-
ing. I believe that the Tribunal would have been justified in
a broader .construction of the law of conspiracy, and under
such a construction it might well have found a different verdict
in a case like that of Schacht. ; . S

“In this first great international trial, however, it is perhaps
as well that the Tribunal has very rigidly interpreted both the
law and the evidence.” ,

Another point of difference concerned rules of evidence.
Both the Soviet and the French delegations were fearful that
the trial might become involved in what appears to them a
maze of sterile intricacies concerning admissibility of evidence.
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It was -obvious also-to the British and Amerlcan delegations

. -that in a trial involving decades of time and events that occurred
all.over continents, it might be impracticable always to meet.
* technical requirements as to proof. One simple rule was
adopted “The Tribunal shall not be bound by technical rules
-of evidence. It shall adopt and apply to the greatest possible
- extent expedltxous and nontechnical procedure and shall admit
~any evidence which it deems to have probative value.” This
ould. be a dangerous rule to entrust to a partisan or inexpe-
nced tribunal. It was applied to exclude some offerings both
secution and by defense. But in the main, it served the
putpose: of centering the controversy on what, if anything,
chments p10ved rather than on technical questions of ad-

'Another pomt of dlfference -was the extent to whmh the
unal* should be authorized to utilize Masters in taking
’s1ftmg evidence and making recommendations. Much time
i ave been saved and I should think it qulte consistent

b'. Masters‘ Both the French and the Soviet
e ,reluctant to.authorize their use. They regarded
'the court We finally got mto the Charter

always: so condbltlonedi that there was no delegahon of
ith coutt's own’ ‘function of decision.

Another p1oblem was to avoid the defendants utilizing the
Trxbunal as a sounding board for propaganda and thereby dis-
Ler ed1t1ng the trials as had been done in some other instances.
howas a difficult line to draw in advance because what seemed
t6 the' Germans like defensive matter was obviously to impress
u§ias: propagaﬂda We provided for what in effect was an offer
sof -proofiso that the Tribunal could rule upon the relevance of
anyflllne of .testimony before it was offered at length. I think
‘is dite to-the German lawyers to say, however, that our fears
in:this respect were perhips exaggerated. While some of the
.deferidants;" notably Goering and Streicher, attempted with
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more or less success to make speeches obviously intended for
an audience outside of the Tribunal, the German-counsel them-
selves generally behaved with a sense.of professional responsi-
bility. While they ‘contested the right of the Tribunal to try
the defendants and contested nearly every legal proposition
* advanced by the prosecution; they dxd so in keeping with good
professional traditions.

As to the trial itself, many problems arose on which there.
was sometimes difference 0f opinion between delegations and
just as often difference of opinion between members of my
own staff. And we settled them in the same way—by candid
discussion. There was never a moment when there was an
acrimonious meeting of prosecutors beyond that which is quite
customary when lawyers and even sometimes when judges
differ in opinion.

One of these differences of opinion was as to whether we
should rely chiefly’ upon documents or on the oral testimony
of living witnesses. It seemed to me that our stock of authentic-

documents was so complete that our case would have a -more ‘
solid foundation if it was built on documentation than if it

was built on w;tnesses whose motives, memories and accuracy
would always be open to question. After all, the purpose of this
trial was not merely to convince centemporary opinion. Con-
temporary opinion bad its mind made up from observmg the
events. The purpose which was served by making a record in
many of these matters was to have a record for. subsequent
time. The Tribunal was able to say that it based its decision
on documents only questioned in two or three instances and I
_ feel that our decision was a wise one.

Another difference was as to whether we would endeavor

* to use some of the defendants as witnesses against others.. There
was strong animosity among the defendants and some of them
intimated a willingness to be of service. We decided to reject
any such plan of proceeding despite its attractions. It seemed
to us that testimony under such circumstances would always
carry the smell of a bargain and that we .could not afford to
smear our case in history by the inference that we were dealing
with some guilty men in order to convict others. Apart from
these principles, however, there was no necessity for doing so.
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‘We felt that we had documents which made. a prima facie case
against every defendant and that he would be compelled in his
own defense to take the stand and that we could then get any
evidence that'was of advantage to us on cross-examinaton. Ex-
cept for two defendants who did not testify in their own behalf,
this plan proved: satisfactory.

Another point on which we differed, more in our practice
than in principle, was the matter of cross-examination. On the
Continent, as you know, cross-examination is very little used by
members of the bar., Witnesses in criminal cases are éxamined

by the court itself, and therefore the Continental bar is not
experienced in cross-examination. In fact, there was no Rus-
sian equivalent for the term “cross-examination.” The French
B ’_‘ade little attempt to use cross-examination. Most of the cross-
amining was done by the British, who are adept at it, or by
1ericans. The Soviets at first hesitated—and then appar-
they. found‘lt to be great fun, and cross-examined every-

Contmental lawye1s had had the advantage of a, 11ttle
they would. have known some of the dangels of cross-

i elhgence Service i Grermany "He was giving rather damaging
testimony as to some of the defendants—but he had never men-

" tioned Kaltenbrunner, who had been the head of the concen-
tration camps.

Of course; a witness cannot harm a deféndant less than to
not mention him. We were therefore somewhat amazed when
Kaltenbrunner’s counsel aggressively went forward and said
to the witness, “You have not mentioned Kaltenbrunner. Do
you know Kaltenbrunner ?”

The witness in substance said, “Yes, I first met Kaltenbrun-
ner on the afternoon of the day on- which he executed the
students at the university for circulating the petition. I shall
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never forget the cynical way he spoke about the job which he
had just done.”

I would not want to leave the i 1mpressxon that all our difficul-
ties were in the realm of idéas. One of the very serious problems
when the Tribunal first met was what is should wear. And

_there were also grave problems as to the costume of the prose-
cutors. It is almost universal in Europe that advocates at the
~ bar of a court wear gowns to symbolize the detachment with
which they are supposed to act. The Soviet Dlelegation to the
Court opposed the wearing of gowns as being “medieval.” They
preferred uniforms and wore uniforms of military character
throughom The British judges wore their gowns but decided
to forego their wigs. The American judges wore their robes,
as did the French. The German lawyers invariably appeared
at the bar in robes, some of them of very striking colors. The
Russian prosecutors all wore uniforms while the American,
French and British wore uniforms, if in the service and other-
wise civilian attire. But leading jurists on two of the Delega-
tions that visited Nurnberg from occupied countries expressed
surprise—and, I may say, something like disappointment—that
we of the prosecution should address. the court except in robes.
They did not understand the informality with which our bar
‘carries on its functions. The reason that I mention this is that .
throughout Europe the office of advocate is a most dignified
and responsible officeand the man who'is honored by it is
expected in every appearance and move to make a return to
his profession of that dignity and respect. And this compari-
son of lawyers is not wholly irrelevant when we are considering
" comparative law.

I can sum up my experience shortly. The points-of agree-
ment between the different legal systems of the world are far
more impressive and far more important than their points of
disagreement.. In all Jands our profession struggles with prob-
lems that are much the same and they work out answers that
are suprisingly alike. We are, after all, not merely members of
local groups. We are members of a worldwide profession whose
quest is justice and whose guide is law. ' ‘

The President:
Ladies and gentlemen, I am sure that the sight of this great
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.- crowd—which surpasses anything in our history—speaks louder .
than anything I might say in appreciation of Justice Jackson’s
appearance here this afternoon. -I know how grateful you are
* forithis very interesting and' stimulating address, and that you
join me in saying to him, “Many, many thanks.”
. Before adjourning to the cocktail room, may I remind you
thdat“tomorrow morning, in this room, we will have a joint
session -with the Judicial Section. We will have three distin-
- guished speakers: Judge Samuel Seabury; Mr. Charles Fahy, -
" former Solicitor General of the United States and Chief Legal
Adviser to the American Delegation in the United Nations;
and Dr. Ivan Kerno of Czechoslovakia, one of the most eminent
lawyers of Europe

The meetmg now stands ad;ourned until tomorrow morning
at ten o “clock.

At 4 40 P. M., the meeting was adjourned until Saturday, .
]anualy 25 1947, at 10 A M.



