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Decline of Stare Decisis Is Due to Volume of Opinions

ROBERT H. JACKSON

“Legal opinions seem subject to the same natural law that affects currency:
inflation of the volume decreases the value of each unit. When so many issues
of opinion compete for acceptance, they inevitably suffer a discount.”

Mr. President and fellow members of the
American Law Institute: _

1 grasped your chairman’s invitation to
speak this morning as an opportunity to renew
happy associations accumulated through long
membership in the Institute.

The Institute is & recognition that the prac-
ticing lawyer as well as the legislator and the

judge, shares responsibility for the state of the-

law. In fact, our system of public justice pre-
supposes the private law office. We speak of
people’s going to court. But first they go to a
law office. The law that they get there is the
only law to many of them. If he does not be-
come too submerged in his clients’ interests or
too preoccupied with immediate professional
tasks, the practicing lawyer is one of the first
to detect defects of the law and the injustices
they perpetrate or shelter. He sees the con-
crete effects of conflict, confusion, error or in-
novation in the law more clearly, perhaps, than
the judge, the legislator, or the law-school man.

I suppose that your undertaking to restate
decisjonal law is in itself an evidence of dis-
content, not only with its disorderly form in
the books, but also with conflicts and uncer-
tainties in its substance. Complaint about “that
wilderness of single instances” is of course as
old as our profession. But the fact that you
are troubled about the general state of deci-
sional law gives me courage to say a few words
about the doctrine of stare decisis., It is not
that I can contribute anything new on the sub-
ject, but stare decisis is an old friend of the
common lawyer, who is now much concerned
about its anemic condition.

RuLE IMPORTANT THOUGH NOT ABSOLUTE

I suppose we would not much disagree about
the theoretical significance of the doctrine of
"gtare decisis, however sharply we might divide
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about applying it to specific cases. I never
have, and I think few lawyers ever have, re-
garded that rule as an absolute. There is no
infallibility about the makers of precedents.
We cannot deny to the judicial process capacity
for improvement, adaptation, and alteration
unless we are prepared to leave all evolution
and progress in the law to legislative processes.

But because one should avoid Seylla is no-
reason for crashing into Charybdis. I cannot
believe that any person who at all values the
judicial process or distinguishes its method
and philosophy from those of the political and
legislative process would abandon or substan-.
tially impair the rule of stare decisis. Unless
the assumption is substantially true that cases
will be disposed of by application of known
principles and previously disclosed courses of
reasoning, our common-law process would be-
come the most intolerable kind of ez post facto
judicial law-making. Moderation in change is
all that makes judicial participation in the evo-
lution of the law tolerable. Either judges must
be fettered to mere application of a legislative
code with a minimum of discretion, as in con-
tinental systems, or they must formulate and
adhere to some voluntary principles that will
impart stability and predictability to judicial .
discretion. To overrule an important precedent
is serious business. It calls for sober appraisal
of the disadvantages of the innovation as well
as those of the questioned case, a weighing of
practical effects of one against the other.

We may also agree, I am sure, that our
times have witnessed considerable relaxation in
the authority of the precedent. While the Su-
preme Court furnishes perhaps the most dra-
matic and publicized examples, men of the pro-
fession know that it is not alone in following
a trend, the direction of which is unmistakable,
Nowhere today is the precedent so decisive of
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litigation as it is supposed to have been in the
eighteenth and nineteenth centuries. Careful
examination will show that the reputation of
the law for almost perfect stability during such
periods is exaggerated. But certain it is that
no lawyer today feels such assurance that a
pat case will bring him victory or defeat as
lawyers once felt. Even those distinguished
among their contemporaries for being strongest
in that faith are now milder in their expres-
sions of devotion to stare decisis.

The depreciation of the precedent is too gen-
eral to be due merely to personal attitudes of
judges and is traceable, in my opinion, to more
impersonal forces.

MULTIPLICATION OF PRECEDENTS

The present low estate of the precedent can-
not be dissociated from the enormous multi-
plication of precedents. 1 need not recite in-
crease during the past century in numbers of
courts of last resort and of intermediate courts
of appeal and of various tribunals for legal
specialties. Nor need I remind you how each
has increased the pace of decision and the out-
put of opinions. I should like to keep abreast,
indeed I think it is my duty to keep abreast, of
legal developments of the country. But frankly
I cannot absorb the output. I am vaguely
aware of a great cloud of current decision of
importance, both judicial and quasi-judicial,
that I do not have time to read, much less di-
gest. And the total accumulation of judicial
utterances is even more formidable, I know
that in this great mass of opinions by men of
different temperaments and qualifications and
viewpoints, writing at different times and un-
der varying local influences, some printed ju-
dicial word may be found to suppott almost any
plausible proposition. =~

The influence of precedents depends on two
factors: some have a fiat value because of the
high authority by which they are issued; some
have an intrinsic value based on individual
quality. The two may have no relation, but
when they concur we have the precedent at its
zenith. The multiplication of precedents is apt
to affect both elements of their value,

Legal opinions seem subject to the same nat-
ural law that affects currency: inflation of the
volume decreases the value of each unit. When
so many issues of opinion compete for accept-
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ance, they inevitably suffer a discount.

But the increased volume of opinion affects
the intrinsic value of many precedents as well,
They are made of baser metals when the pace
is fast and the volume large. No one knows
better than you that except for scientific writ-
ings no type of composition requires greater
deliberation, detachment, and exactness than an
opinion in a leading case. You know that legal
writing has no kinship with journalism, that
any appearance of easy writing is misleading.
You know that it is slow writing, that the best
of it needs clarification by the candid and crit-
ical collaboration of several minds.

The first essential of a lasting precedent is
that the court or the majority that promulgates
it be fully committed to its principle. That
means such individual study of its background
and antecedents, its draftsmanship and effects
that at least when it is announced it represents
not a mere acquiescence but a conviction of
those who support it. When that thoroughness
and conviction are lacking, a new case, present-
ing a different aspect or throwing new light,
results in overruling or in some other escape
from it that is equally unsettling to the law,
All of these things take time, and the lack of
it results in opinions that are loosely expressed
and shortly to be abandoned or qualified. If I
am right in thinking that the inflation and con-
sequent débasement of the judicial precedent is
the chief underlying cause of depreciation in
its value, remedies are hard to devise.

WHO WILL ASSUME THE RESPONSIBILITY?

Haste and pressure are too ingrained in our
modern lives to think courts ean be free of
them. Mass production is so much a premise
of American thinking that to question its bene-
fits in any field is thought reactionary. Clearly
we cannot depend on the profession to resist
pressures to load appellate courts. I know from
experience that the combination of professional

_pride, wounded by a defeat, and a belligerent

and solvent client was enough to convince me
that the welfare of the law required an appeal
in my case. We once thought that substitution
of discretionary in place of mandatory jurisdic-
tion would cure overloading. It has helped
greatly. But the burden of passing on petitions
invoking discretion is considerable, and the
temptation to judges is great to take hold of
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any result that strikes them as wrong or any
question that is interesting, even if not of gen-
eral importance. The fact is that neither the
judges nor the profession have wholeheartedly
and consistently accepted the implications of
discretionary jurisdiction in courts of last re-
sort.

No doubt restatement of the law in difficult
fields assists and guides the work of courts and
judges that are hospitable to such help and
aid to make work more solid and dependable.
The distillation of prineiples from cases is per-
haps the first and most important step in their
use, and this Institute is doing that and, so far
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as my judgment goes, doing it admirably. A
good deal of the rest of the fate of judicial de-
cisions as precedents rests with the courts
themselves, particularly with those that have
discretionary jurisdiction.

1 am glad for the opportunity to commend
and, so far as words of mine will do so, to en-
courage the work of the American Law Insti-
tute and to hope that judges and lawyers will
better learn to know and appreciate the treas-
ury of legal principles and supporting author-
ity you are creating. For we are all under
trusteeship responsibility for the precious but
never finished body of the law.




