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k SQUARB D " U  FOR TIE COURT 

The ConstPtution is  a short. document; together wi th  

i t s  amendments it i s  only about 10 pages long. This i s  much. 

shor ter  than most of the  important s ta tu tes .  It is a l so ,  I f ea r ,  

shor ter  than i s  my wri t ten  address tonight. Since the  Constitu- 

t i o n  i s  so shor t ,  and since the  founders of our nation r ea l i z ed  

they should not attempt t o  deal  too spec i f i c a l l y  with the problems 

of the  d i s tan t  future ,  its commands are c a s t  i n  very general  

language. 

k s  a r e s u l t  of the  general i ty  of t he  great  c lauses  of 

the  Consti tut ion,  d i f fe ren t  people w i l l  have d i f f e r en t  notions of 

t h e i r  meaning when applied to  pa r t i cu l a r  cases. Pa r t i cu l a r l y  w i l l  

d i f fe ren t  lawyers have d i f fe ren t  notions about th is .  Even among 

the  very best  of lawyers there  w i l l  be v io len t ly  d i f f e r en t  opin- 

ions a s  t o  the  meaning of the Constitution. 

So i t  i s  not surpr is ing t ha t  on the Supreme Court i t s e l f  

there  w i l l  be sharp divisions of npinion as t o  whether a pa r t i cu l a r  

s t a t u t e  i s  const i tu t ional ,  And it is not surprising t h a t ,  when 

the  Court is  composed of d i f fe ren t  men than formerly, t he r e  w i l l  

be some difference a s  t o  what the Consti tut ion means, o r  t h a t  

changing t i m e s  w i l l  make a difference i n  the cons t i tu t iona l  law 

announced by the  Court even when it i s  composed of t he  same members. 



1. Respect For The I n s t i t u t i o n  

This inevi table  chaage i n  j ud i c i a l  in te rpre ta t ion  of 

the  Consti tut ion has produced one very in te res t ing  resul t .  If 

one were t o  follow the  advice of t he  l eaders  of the  bar and of 

industry,  he might f ind  it d i f f i c u l t  t o  know what he should th ink 

about the  Supreme Court of the  United States.  He would know t h a t  

i n  1937 it was an i n s t i t u t i o n  which was e n t i t l e d  t o  profound respect  

no cr i t ic ism,  and t h a t  i n  1940 it is  e n t i t l e d  t o  profound m i s -  

t r u s t  and much cri t icism. 

For example, a distinguished and learned leader  of t he  

bar sa id ,  i n  1937, t h a t  the c r i t i c i s m  of Supreme Court decis ions  

by the  President and Secretary Wallace "did more harm i n  t en  

seconds than p a t r i o t s  can repair  i n  a generation," and gave lfgreat 
1 

encouragement t o  the  lawless element i n  t he  country." 

It i s  not ,  I t r u s t ,  a confirmation of these predic t ions  

t h a t  i n  1939 the President of t he  American B a r  Association should 

himself a t tack the  Suprexe Court. He described i t s  decisions a s  

"the most devastating destruction of cons t i tu t iona l  l imi ta t ions  

upon Federal powerw, and indicated t h a t  the  Court i n  i t s  recent  

decisions had abdicated i ts  ro l e ,  so  t h a t  the nation could look 

t o  the  l eg i s l a tu r e  alone T o r  the  continuance of t ha t  secur i ty  of 

George W'harton Pepper, The President s Case Against the  Supr eme 
Court, 23 A.Bo.AoJo  247, 251, - 



2 
the  blessings of l i b e r t y  fo r  which the Consti tut ion was framed." 

knd Wendell Willkie, an able lavyer as  wel l  as an outstanding 

executive, has solemnly warned us that  the  Court has subs t an t i a l l y  

chariged our form of government, and pred ic t s  t h a t  it w i l l  be found 

la rge ly  responsible, not only f o r  the  abo l i t ion  of  s t a t e s '  r i g h t s ,  
3 

but a l so  f o r  unemployment, bad business and debt, 

Now, as one who i s  anxious t o  respect  what he should 

respect ,  and c r i t i c i z e  what he should c r i t i c i z e ,  I don't know how 

these  gentlemen would have me view the Supreme Court. I imagine 

t ha t  they would have me respect  the  Court when they approved i t s  

decisions,  and have me join i n  t h e i r  donunciations when they 

don't l i k e  the decisions. This, of course, i s  not respect  f o r  t h e  

Supreme Court, everi i n  the  times when they approve the  decisions. 

It i s  simply an undeviating respect  which these  men have f o r  

t h e i r  own views of cons t i tu t iona l  law. 

2. 'Who Are The Innovators? 

I do not think it is  a bad t'ning t h a t  cons t i tu t iona l  

law should change and keep abreast  of the  times. I th ink  i t  i s  

a good thing, But without doubt the leaders  of the  b a r  whom I 

have quoted think it is  a bad thing,  at l e a s t  when the27 l i k e  t he  

Frank J. Hogan, Important Sh i f t s  i n  Const i tu t ional  Doctrines, 
25 A.B.A.J. 629, 650, 638. 

Wendell L. Willkie, The Court Is Now His, Saturday Evening 
Pos t ,  March 9, 1940, pp. 29,76, 



e a r l i e r  decisions better .  Let u s  fo r  the  moment assume t h a t  they 

are  r igh t .  Even on t h a t  assumption, I challenge t h e i r  r i g h t  t o  

a t tack the  Supreme Court by drawing a con t ras t  between the  l1new 

court1f and the  ?'old courtf1, o r  between what they c a l l  the  I1Roose- 

v e l t  courtff  and what others would c a l l  t he  f%arding-Coolidge- 

Hoover courtw. 

Mr. Willkie has made the  most energet ic  a t t ack  of t h i s  

nature. The t i t l e  of h i s  a r t i c l e  su f f i c i en t l y  ind ica tes  i ts  tone. 

It i s  ca l l ed  "The Court Is Now H i s .  If To show how thoroughly t h i s  

new Court has undermined our coos t i tu t iona l  s t ruc ture ,  Mr. Willkie 

r e f e r s  t o  1 4  decisions of the Supreme Court, produced, he says 

Ifby a newly appointed group of judgesff. I think it worth while, 

i n  t he  i n t e r e s t s  of simple accuracy, t o  look a t  the  spec i f i c  de- 

c is ions  and t o  see who actual ly  m e  the  j u s t i c e s  who made them. 

S ix  of Mr.  Wil lk iefs  14  cases were decided by the Court 

before a s ingle  Ju s t i c e  had been appointed by Pres ident  Roosevelt. 
.4 5 

The f i r s t  of t he  T.V.A. cases,  two of t he  Labor Board cases,  t he  
6 7 

minimum wage caae and the  soc ia l  secur i ty  cases, were each de- 

Ashwander v. Valley Authority, 297 U.S. 288 (1936). 

Labor Board ir. Jones & Laughlin, 301 U.S. 1 (1937 ) ; Labor Board 
v, Clothing Co., 301 U. S .  58 (1937). 

6 
Viest Coast Hotel Co. v. Parr ish ,  300 U.S. 379 (1937). 

Steward Machine Co. v. Davis, 301 U.S. 548 (1937); Helvering 
v. -9 Davis 301 U.S. 619 (1- 
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cided by what has beec callod the lVold courtn. I n  three  of the  

remaining cases, only one Jus t i ce  who had been appoictec! by t h e  

President,  Xr. Jus t i ce  Elaclr, pa r t i c ipa ted  i n  the  decis ion and 
8 

h i s  vote did not a f fec t  the  resul t .  I n  four other cases ,  i f  one 

were t o  exclude en t i r e ly  the votes of t he  Jus t i ces  appointed by 

Fresident Roosevelt, the majority would still have reached t h e  
9 10 

same resu l t .  This leapes Jus t  one case,  a comparatively un- 

important appl icat ion of the  a@cultural prog,ram, which was 

e a r l i e r  sustained as to its genera l  va l id i t y ,  i n  which t h e  r e s u l t  

was i n  any wsy affected by the  votes of the  Ju s t i c e s  appointed by 

Prosident Roosevclt; and in t ha t  case they were joined by fJr. Ju s t i c e  

Stone, a Republican Attorney Goneral snd I may aay , an abnirable one, 

who had been appointed t o  the Court by ?resident Coolidge. 

To charge the  Supreme Court, then, with overturning estab- 

l i shed  pr inciplos  and threatening orderly cons t i t u t i ona l  e o v e r ~ -  

ment becauee of tht,  twpr of tho newly appointed J u s t i c e s  is  

gross ly  inaccumto. This, you ~ i i l L  note, i s  not a .nattcr of opin- 

ion but i s  a s i ~ p l c  question o: looking c t  the opinions and noting 

the Ju s t i c e s  t v b  participated. 

Graves v. OVKeafe, 306 U.Z. 466 (1939) ; Labor Board v. Fafnbla t t  -- -.-. --' 
306 U.S. 601 (1939); lh l fo rd  v. Smith, 307 U.S. 3S (1339); OWd.lel 
u. Vioodrol~gh, 307 ?T.S. 271 ( 1 9 ~ 9 - ) ) ! i t h o u t  one of' the  junior  J u s t i i e s  
there  would not have bee:: the  s ta tutory quoru;n of six, but t h e i r  votes 
were u n n e c e s s ~ ~  to  produce a r ~ a  jori ty.  

10 
United S t a t e s  -- v, 5!0& Royal Co-op., 307 U.S. 533 (1939). ---.-- 



3. Const i tu t ional  Law Has A l w a y s  Produced ---- 
Overruled Decisions - --.- 

But, except t o  keep the  record c lea r ,  it is  q u i t e  unimport- 

ant  whether t he  recent  trend i n  decis ions  was inaugurated by Ju s t i c e s  

appointed during t h e  gresent o r  during former administrat ions.  The 

only th ing of consequence is whether t h i s  trend r o f l e c t s  wise o r  m i s -  

guided, good o r  bad, const i tu t ional  law. Certainly,  t hc r e  i s  nothing 

i n  reason o r  i n  our judic ia l  h i s to ry  which. would require  t h c  Court 

t o  adhere t o  unfortunate cons t i tu t ionz l  decisions. 

Obedience t o  the  precedents i s ,  of course, a r u l e  which 

should o rd ina r i l y  be followed. The ru l e  has obvious advantages, 

pa r t i cu l a r l y  i n  t h e  f i e l d s  of p r iva te  law which inake up our  day-to- 

day l iv ing.  I n  those f i e l d s ,  i f  t he  ru l e  proves unworkable the  

l eg i s l a t u r e  can e a s i l y  provide a new rule .  But i n  the  f i e l d  of con- 

s t i t u t i o n a l  law the r e  can be no l e g i s l a t i v e  remedy f o r  a bad rule .  

This i n a b i l i t y  of thc  l eg i s l a t u r e  t o  correct  a bad docis ion 

on co,astitutional law i s  the  explanation f o r  the r u l e  announced by 

Chief Jus t i ce  Taney a s  long ago as 1 ~ 9 . ~ ~  He sz id  t h a t  he was-- 

qu i te  w i l l i ng  tha t  it be regarded he r ea f t e r  a s  t h e  
law of t h i s  court,  t h a t  its o p i ~ i o n  upor; t 3 c  con- 
s t r u c t i o n  of the  Consti tut ion is  &ways open t o  
discussion when it  i s  suyposed t o  have bccn founded 
i n  e r ro r ,  aad tha t  its judic ia l  au thor i ty  should 
herea f te r  depend a l togcthcr  on t h e  force of the  
reasoning by which it i s  supported. 

Disscilt ing, i n  The Passenger Cases, 7 How. 283 (1849). -. 



Certainly tho Court has consis tcnt ly  acted upon t h e  prin- 

c ip l e  t ha t  it should reexmine i ts  const i tu t ional  decisious. 

Mr .  Jus t i ce  Brandeis i n  1932 l i s t c d  33 cases i n  which the  Suprme 

Court hnd overruled o r  sharply modified p r io r  decisions of const i tu-  

t i o n a l  quest iom;12 a highly competent cornentator a t  about t h e  sane 

time discusses perhaps a hundred cases which reprosent a sharp re- 

ve r sa l  i n  a t t i t u d e  from those found i n  o a r l i e r  cases. 
13 

A few examples may i l lus t ra t r3  t he  long prac t ice  of  t h e  

Court i n  revensing its c o n s t i t ~ ~ t i o n a l  decisions. I n  1825 t he  Court 

unanimously held t h a t  t he  maritime ju r i sd ic t ion  of t h e  f e d e r d  gov- 

ernment cxtcnded only t o  waters i n  which there  was an ebb and fiow 

of t h e  t ido;14 i n  1851 tho Court unaaimously rcvorscd its1:lf because 

it considorcd the  greatly expar-dod r ive?  aid lakc navigation t o  re-  

quire  a fedoral  juri;diction.l5 I n  1908 acd 1814 t h e  Court hold it 

uncozst i tu t ional  Po r  a l cg i s la tu ro  t o  forbid o yellow-itog con tmct ;16  

i n  1930, while not i l l  t e m s  overruling those cases, it held t h i s  was 

a l l  r igh t .  17 For mr3rc t h m  50 years, the  Court m(!. sa id  t ha t  a 

s t a t e  l e g i s l a t u r e  could r e g u l a k  pr ices  only i f '  t h e  busifiess was a 

" Dissenting, i n  Burnet v. Coronado O i l  .- & Gss Co., 285 U S .  393, 
407-408, 409. 

l3 Shnro, :Jovment i n  Supreme Court M j u l i c a t L s ,  446 Ham. L2w Rev. 
361, 593, 735 (1933) , 

Thc Thomcs Jefferson,  10 Wheat. 428. 

l5 --me-- The Passee Chiof= 12 Hwi. 443, 530. 

l6 - A d a i r  Y. J$ited St.tcs-, 208 U.S. 161; Lo== v. Bmsns 236 U.S. 1. --' 
1 n 
I I Texas & N. 0, Re Co. v. Railway Clerks, 281 U.S. 548. ---- 



public u t i l i t y ,  elegantly described by lawyers a s  a b u s i ~ e s s  "affcctcd 

with a public in tcrcs t t t .  But i n  1934 it decided t h i s  was a mistake, 

and th3.t t he  l eg i s l a tu r e  could regulate pr ices  whexevcr t h i s  was 

rcasonabl c . 19 

The cases d e a l i q  with the  powcr to  regulate hours and 

wages of l abo r  deserve spoc ic l  mention, I n  1898 the  Court ruled t h a t  

a s t n t c  could rugulnto t h o  hours of labor  of but i n  1905 

21 
it held t h c t  t h e  hours of bakers could not bc regulated, Yet i n  

1908 it held t h c t  t he  hours of women, nnd i n  1917 t h a t  t he  hours of 

a l l  fac tary  V J O ~ ~ C ~ S ,  could bc regulated. 22 Thcsc decisions over- 

ruled t he  baker's case, but i n  1923 the  Court re l i ed  upon t h a t  

case t o  hold t ha t  t h e  minimum wages of women could not be regulated. 
23 

This case, i n  turn,  was overruled i n  1937. 24 Yew, i f  any, of t he  

lawyers who have objected t o  t h i s  l a s t  reversal  have placed t h e i r  

protes t  on t h e  ground t ha t  the  Court was wrong, or  have urged t h a t  

t he  Consti tut ion docs i n  t r u t h  forbid setti:% minimum wages f a r  

women. Their complaint, then, s e a s  to  be simply t ha t  th reo  reversa l s  

l8 Since bIunn v. I l l i n o i s ,  94 U.S. 113 (1876). 

19  
Nebbia v. New York, 291 U. S. 502, 536. 

20 Holden v. Hardy, 169 U. S. 366. 

21 Lochner v. Ncw York, 198 U S .  45, 

22 Muller v. Oregon, 208 U.S. 412; Zunt i rg  v. Oregon, ?43 7J.S'. 426. - 
23 Adkins v. Children's 261 U.S. 525. 

24 West Coast Hatel Co. u. Parr ish ,  ROO U.S. 379. 



a re  good, but that  a fourth--whfch car r ies  the const i tut ional  in- 

t e rpre ta t ion  back t o  the  or ig ina l  decision-is bad. 

The continued willingness of the Supreme Court t o  reexamine 

its const i tut ional  decisions should be a source of g rae i f ica t ion  

f o r  us a l l .  For the men who framod our Constitution %ere careful  

t o  leave the powers and l imita t ions  expressed i n  very general lan- 

guage. They realized only too well  t ha t ,  a s  Just ice  Story sa id ,  i n  

the  ornate language of 1816, the  Constitution %as not intended t o  

provide merely f o r  t he  exigencies of a few yeors, but was t o  endure 

through a l o w  lapse of agcs, the events of which were locked up 

i n  the inscrutable pwposes of P m ~ i d e n c e . ~  25 Their whole purpose 

would be contradicted i f  tho decisions interpret ing the Constitution 

were t o  be placed beyond rcexcrmimtion, and i f  Judges were t o  impose 

upon the  Constitu-kion an inf lex ib le  par t icu la r i ty  which i t s  framers 

were careful  t o  avoid. 

This, it is t rue ,  makes the lawyerls task a l i t t l e  d i f f i -  

cult .  He cannot, as the distinguished Liberty League lawyers dis- 

covered i n  1937, categorical ly  assure h i s  c l i en t s  t ha t  a s t a t u t e  

is  unconstitutional. This may be mbarrassing f o r  the  lawyer and 

inconvenient f o r  tho c l i en t ,  but would be unthinkable i f  our bas ic  

law were to  be M u t a b l y  fixed simply by the decisions of the  past. 

This would .be par t icu la r ly  unfortunate sinco most of those deci- 

sions a r e  based not upon the  words of tho Constitution but upon 

25 
Nartin v. Huxberts Lessee, 1 Wheat. 304, 326. 



econamic conditions and s o c i a l  a t t i t u d e s  which have long s i nce  van- 

ished. To illustrate, the  Supreme Court ic 1895 accepted a t  l e a s t  

the  r e s u l t  of the  argument from which I now quote: 26 

The a c t  of Congress which wc a r e  &pug-nir-g before . 
you is  comunis t i c  i n  i ts purposes a id  tendemies ,  
and is  defended here  upon p r i n c i ~ l c s  a s  comunis t i c ,  
s o c i a l i s t i  c--what s h a l l  I c a l l  them--populist i c  a s  
ever have been eddressed t o  any p o l i t i c a l  assembly 
i n  t he  world. 

The argument was made by onc of t h e  most dist inguished counsel of 

h i s  day, Joseph H. Choato. Tho leg i s la t io r ,  which i9duced t h i s  

ph i l ipp ic  was nothing more than our fami l i a r  incorm tax. 

4. The Ultimate Zuestion 

There is,  then, nothi% t o  deplore i n  the  simple f a c t  

t ha t  t he  Suprcmo Court has changed its mind about something t h c t  it  

once sa id  about t h e  Constitution. The only important t h i r i  is  whether 

the  decis ion is good o r  bad co-mtitut ional  law; it is not important 

whether it is  precise ly  t h e  s m e  col ls t i tu t iocal  law o r  somcwhat d i f f c r e ~ l t  

c o n s t i t u t i o n d  law thun t h a t  e a r l i e r  cnnounccd. 

Whether t he  decision is good o r  bad c ~ m t i t u t i o r ~ a l  1t:w 

depends upon whether the  C ~ ~ m t i t u t i o n  p o m i t s  o r  forbids thc  chal- 

lenged leg i s la t ion .  This depends upor_ what t h e  Colisfitutiori says. 

It is n ~ t  2 d i f f i c u l t  document t o  rezd. J%im M~.dison, who had 

mst t o  do with i t s  draf t ing,  was a collcge professor r a t h e r  than n 

lawyer. 27 I .?avo af ton  thought our co i~s t i t u t i ona l  law might bo more 

26 Psllock v. Farnorst Loan & Tms t  Co,, 157 U.S. 429, 532. 
n n 
6 / 

He obtained a  law degree and was admitted $ 3  t h e  bar but never 
practiced law. Dictionary of hcrican Bi.sgraphy. 



sa t i s f ac to ry  if we had not allowed the  Consti tut ion t o  become the  

property of lawyers. It is probably too l a t e  t o  rescue t he  Constitu- 

t i o n  from t h e  l ega l  profession, but i t  i s  not too l a t e  t o  i n s i s t  t h a t  

t h e  ult imate t e s t  of cons t i tu t iona l i ty  is what t he  Consti tut ion says, 

and not what t h e  Supreme Court th ree ,  ten, o r  f i f t y  years ago s r i d  

about the  Constitution. 

But Ghe Constitution makes i t s  g rea t  grants of power, and 

imposes i ts grea t  l imi ta t ions  upon t he  powers of government, i n  very 

broad language. So there  w i l l  always be room f o r  argument whether a 

s t a t u t e ,  f o r  e x a q l e ,  does i n  t r u t h  "regulate comerce * * * among the  

seveml  states".  The courts w i l l  of ten,  therefore,  be faced l ~ i t h  a 

const i tu t ional  probleo; which does not admit of so lu t ion  by looking a t  

t h e  words of t h e  Constitution. I n  t ha t  case, i t  has two o ther  guides 

t o  decision, Onc i s  the  previous decisions of the  Supreme Court. The 

other  i s  t o  look a t  t h e  l e g i s l a t i o n  i n  t h e  l i g h t  of t he  economic and 

soc i a l  p m b l a s  out  of which it grew, and then t o  inquire  whcther its 

purpose o r  i t s  ef fect  is such t h a t  it is contradicted by the  general  

ou t l ine  of t h e  government which w e s  planned i n  1787. Sirxe  it is a 

s e t t l e d  pr inciple  of const i tu t ional  law tha t  l e g i s l a t i o n  may be va l i d  

under sone c i r c 'm tances  aod invclid under others,28 t h i s  second 

inquiry  must always be a t  l e a s t  a s  important a s  what the  Court onm 

thought about somewhat s imilar  legis ia t ion.  

-- 

28 
Chastleton Corp. v, ' S inc la i r ,  264 U.S. 543, 547-549 (1 934) ; Home Bldg. - 

& L. kssn. v. Blaisdel l ,  290 U.S. 398, 426, 442 (1954). 
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In  t h e  l i g h t  of these e a s i l y  understood cnd fundamental 

p r inc ip les  of cons t i tu t iona l  law, I propose t o  look b r i e f l y  a t  a 

few of the  decisions which have been s a i d  t o  s p e l l  the  doom of our  
29 

*establ ished conception of g o ~ e r n m e n t , ~  and t o  compare them 

with the  e a r l i e r  cases  which they overruled o r  qual i f ied .  

F i r s t ,  we may look a t  the  cases  which a r i s e  under those 

few words of t h e  Consti tut ion which give Congress au thor i ty  * to  

regula te  commerce * * * among the  severa l  s th tes ."  I n  1918 t h e  

Court held t h a t  Congress could not fo rb id  th2 movement i n  i n t e r -  
30 

s t a t e  commerce of goods made by c h i l d  labor.  This meant, of 

course, t h a t  the  high standards of Massachusetts could not be 

protected agains t  c h i l d  labor  competition from low standard s t a t e s .  

I n  1936 the  Court held t h a t  Congress could not  i n s i s t  upon t h e  

r i g h t  of c o l l e c t i v e  bargaining o r  author ize  wage and h b o r  regu- 
31 

l a t i o n s  f o r  the  coal  mining industry. Th i s  meant tha t  low-wage 

mines would constant ly  threaten t h e  highe~-wage, unionized n ines  

i n  o ther  areas.  I f  these decisions hsve r e a l l y  been overruled,  

a s  I bel ieve  they have, I th ink we have r c t u m e d  t o  the  p l a i n  

meaning of the  Consti tut ion.  If the  power t o  m f u l a t e  i n t e r s t a t e  

commerce moans anything it would seem c e r t a i n l y  t o  includc t h e  

power t o  regule te  t h e  competitive dangers which move i n  i n t e r s t a t e  

2 9 
Willkie, ~ p .  c i t . ,  supra, note 3. 

30 
Hammer v. Dagenhart, 247 U.S. 251. 

31 
Carter  v. Car te r  Coal Co., 298 U.S. 238. - 



commerce from low standard s ta tes .  

The Labor Board cases a r e  those which a r e  s a id  t o  over- 

r u l e  these precedents. Let us look a t  those. I n  the  first of 

the  Labor Board cases,  involving the  Jones & Laughlin S t e e l  Corpora- 

t i o n ,  the Court held  t h a t  Congress could a c t  t o  prevent un fa i r  

l abor  p rac t i ces  by the '  Corporation which might s top t h e  vas t  a c t i v i -  

t i e s  of i ron  mines, coal  mines, r a i l roads ,  and s t e a~mhips ,  which fed  

raw mater ia l  t o  the Pennsylvania mills and marketed t he  f i n i shed  

product throughout the  nation. To say t h a t  the  l abor  condit ions 

i n  the  s t e e l  m i l l  were unrelated t o  i n t e r s t a t e  commerce would be,  

a s  Chief Ju s t i c e  Hughes sa id ,  "to shut our eyes t o  t he  p l a ine s t  

f a c t s  of nat ional  l i f e w ,  and t o  consider the  cons t i tu t iona l  ques- 
3 2 33 

t i o n s  ?'in an i n t e l l e c t u a l  v a c ~ u n ; . ~  The o ther  Labor Board cases 

a r e  simply appl ica t ion of t h i s  stme pr inc ip le  t o  s m l l e r  p lan t s ,  

but i n  which the  possible stoppage of i n t e r s t a t e  commerce i n  the  

case of a labor dispute would be equally c lea r .  

Then, it is objected t h a t  the  Court is remaking the  old  

law of intergovernmental tax  imun i ty .  What a r e  the  o ld  decis ions  

t h a t  have been overruled? The first case which was overruled held  

t ha t  t f t a t e  e c o u l d  not t ax  the  income of o i l  opera tors  who happened 

32 
Labor Board v. Jones & Laughlin, 301 U.S. 1, 41 ( 1937 ) . 

33 
Labor Board v. Clothing Co., 301 U.S. 58 (1937);  Labor Board 

v. Fainbla t t  , 306 U.S. 601 (1939) . 
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34 

t o  l ease  lands from Indians. The recsoning of t h i s  case i s  

i n t r i c a t e :  the Indian is a federa l  ward, so the  s t e t e s  cannot 

t ax  him; the  man who l e a se s  h i s  o i l  lands helps t h e  Indian;  there- 

f o r e  the s t a t e s  cannot t ax  hixu e i the r .  The r e s u l t  w a s  r id icu lous  

and needlessly diminished s t a t e  revenues; I have heard no lawyer 

say it was wrongiy over.ruled. The second overruled case held  t h a t  

f edera l  employees could not be taxed on t h e i r  s a l a r i e s  by the 
3 5 

s t a t e s  and s t a t e  employees could not be taxed by t h e  Uzited S ta tes .  

But we a l l  know tha t  our work f o r  our employer i s  not a f f ec t ed  be- 

cause, l i k e  a l l  o ther  c i t i z ens ,  we must pay a t ax  on our income 

t o  pay t he  cos t s  of government. The t h i r d  overruled case is  one 

which held t h a t  a  federa l  judge could not be forced t o  pay a t a x  

on h i s  sa la ry  beczuse, i n  order t o  preserve h i s  independence, t h e  
36 

Const i tu t ion forbade a diminution of h i s  saltiry. It would take 

a very good logic ian t o  prove t o  most of us t h a t  an income tux i s  

not a t a x  but a salary-cut ,  and nobody could make me bel ieve  t h a t  

the l eg i s l a t u r e  threatens  the independence of a judge when i t  asks  

him t o  make the  same contribution t o  the cos t s  of government t h a t  

every one e l s e  i s  making. 

34 
Gi l l esp ie  v. Oklahoma, 257 U.S. 501 (1921); overruled,  together 

w i t h  Burnet v. Coronado O i l  & Gas E., 285 U.S. 393 (1932), i n  -- 
H e l v e r i n ~  v. Mountain Producers Corp., 303 U.S. 376 (1938). 

3 5 
Col lec to r  v. Day, 11 Wall. 113 (1870); overruled,  together  with 

N.Y. ex r e l .  Rogers v. Graves, 299 U.S. 401 (1936) i n  Graves v. 
O'Keefe , 306 U.S. 466 (1939). 

Miles v. Graham, 268 U.S. 501 (1925) overruled, end Evans v. - - 
Gore, 253 U.S. 245 (1920) d iscredi ted ,  i n  O'Mal lL v. Woodrough, - - 
307 U.S. 277 (1939). 
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Again, it i s  feared t ha t  the  Court 

r oo t s  of our nation because it has sustained 

i s  plucking nt  t he  

several  types of 

s o c i ~ l  l eg i s la t ion .  I have already explained how the  Court has 

again concluded t ha t  a s t a t e  l eg i s l a t u r e  does not "take l i f e ,  

l i b e r t y ,  o r  property, without due px-ocess of laww when it says 
37 

t h a t  women cannot be employed f o r  less than a l i v i n g  wage. 

Another object of alarm t o  the  men who pre fe r  an o lder  
38 

day is the  Soc i s l  Securi ty cases. These sustained t he  power 

of the  United S t s t e s  t o  impose a t a x  t o  pay old-age pensiocs and 

t o  induce s t a t e s  t o  s e t  up unercployaent insurance funds. It was 

abundently proved t hc t  the  s t a t e s ,  b eczuse of i n su f f i c i en t  re- 

sources and because of competition from low standard s t a t e s ,  could 

not  accomplish these  ends by ac t ing  sepcmtely .  The cons t i t u t i ona l  

problern was whether the federa l  ac t ion v m s  j u s t i f i e d  by the  con- 

s t i t u t i o n a l  power t o  tax and t o  spend Por the  " g e n a ~ a l  welfare." 

The Court, I th ink,  could not have decided t h c t  this w a s  not  f o r  

the  general  wlf'are without making the  words cibsolutely meaning- 

l e s s .  

I cannot believe thrit thase dscis ions  mean t h a t  we 

now riclve a new bo2y of cone t i tu t ions l  law. 3u t ,  i f  the  o lder  

decisions r e a l l y  xeant tha t  sll l eg i s l a t i on  o f  t h i s  nature  was 

unconst i tu t ional ,  then it  seems t o  me hlgh t i n e  t h a t  we disregard a 

West Coast Eotel  Co. v.  Par r i sh ,  390 U.S. 379 (1937) . 
Steward Machine .-- ..- Cn. v. Dzvis, 301 U.S. 548 (1937) ; Helvering v. 

Davis, 3C1 U.S. 619 (1937). -- 



l i t t l e  of v ? h t  e a r l i e r  judges nave sa id  and r e t u r n  t o  the  Consti- 

t u t i on  i t s e l f .  Nothing i n  t ha t  great  char ter  fo rb ids  the  United 

S ta tes  t o  deal  with problems of commerce which a r e  p l a in ly  na t iona l  

and not l o c a l ;  none of i t s  provisions require  t h a t  discriminatory 

exemptions from taxa t ion  be made; and I can f i n d  nothing i n  i ts  clauses 

which says that the  federa l  and s t a t e  l eg i s l a t u r e s  a r e  t o  be incompe- 

t en t  t o  dea l  with t h e i r  nost  urgent soc i a l  problems. To ob jec t  t h a t  

the  Supene  Court now, i n  coutrast  t o  i t s  e a r l i e r  decis ions ,  recog- 

nizes these elementary propositions of cons t i tu t iona l  law seems t o  m 

only t o  r e f l e c t  on the  Suprem Court decisions of a decade o r  two ago. 

If there  has i n  f a c t  been so great  a change i n  our cons t i t u t i ona l  law, 

i t  is  an occasion f o r  profound thanks. 

The r i g h t  t o  c r i t i c i z e  trends i n  the  decisions of the 

Court I have claimed f o r  myself and concede t o  a l l  others.  I  holly 

agree with Ju s t i c e  Brewer who said:  "It is  a mistake t o  suppose t h a t  

t he  Supreme Court i s  e i t he r  honored or helped by being spoken of a s  

beyond cr i t ic ism.  * * * True, inany c r i t i c i s m  may be, l i k e  t h e i r  

authors, 6evoid of good t a s t e ,  but be t t e r  a l l  s o r t s  of c r i t i c i s m  

than no c r i t i c i sm  a t  a 1 . 1 . ~ ~ ~  

Quoted i n  Frankfurter ,  Mr.  Jus t i ce  Iblmes and the  Supreme 
Count , P1 94. 



It i s  probably inzpossible t o  m i t e  sensational  a r t i c l e s  f o r  

popular magazine with any very great  regard f o r  accuracy. ~t is 

probably a l s o  expedient, if one des i res  t o  d i sc red i t  a cour t ,  t o  make 

a labored a t t a c k  on cases i n  v~hich he has no v i s i b l e  s e l f i s h  i n t e r e s t .  

This is mre appealing than t o  emphasize the  c r i t i c ' s  disappointment 

i n  cases i n  which he had an i n t e r e s t  wh.ich the  Court refused t o  

sus ta in ,  But one nay suspect t h a t  the u t i l i t y  holding company pub- 

1 i c i s t s . a r e  more l a rge ly  embittered by the a t t i t u d e  of the  Court on 

the  u t i l i t y  'cases. The Supreme Court has sustained the  requirement 

--of -'the Public U t i l i t y  Holding Company Act t h a t  these conpsnies 

* r e g i s t e r  and revea l  t h e i r  f inancia l  operations .40 It has sus ta ined 

-the cons t i t u t i ona l i t y  of the  Tennessee Valley Authority and has r e -  

jected the  contention t ha t  power ~ e n e r ~ t e d  by the  Aatkority should be 

distributed. only through pr ivate ly  owned and f anc i fu l l y  cap i ta l i zed  

--ayatem~.*~ And the  Court has sustained the  r i g h t  of the  f e d e r a l  

. ';Pllblic.Works m i n i s t r a t i o n  t o  lend money i n  a i d  of aun ic ipe l  l i g h t  

plants.*2 Al l  of these a c t s  of Congress were sustained through the  

- ~ o t e s  d Chief Ju s t i c e  Hughes, Mr.  Jus t i c e  Stone and Yt. J u s t i c e  

E l e c t r i c  Bond Co. v. Co&ssion, 303 U.S. 419 (1938). 

Ashwander V. Valley Au.thority, 297 U, S. 288 (1936) ; Ten- 
nessee Power Co, v. T, V. A m ,  306 U.S. 118 (1939). 
42 Alabama Power Co. v, Ickes,  302 U.S. 464 (1937); Duke Po~ver - 
Co. v. ~re;'enwood Count& 302 U. S. 485 (1937). - 



Roberts, three eminent Republicans whose s t ruggle  f o r  decent govern- 

lment long antedates  the  New Deal and who must be surpr ised t o  f i n d  

the  u t i l i t y  i n t e r e s t s  i n  a c q a i g n  t o  l a b e l  them as  creatures  of 

President Roosevelt. 

But the  American people w i l l  not  ~ r i s ~ d e r s t a n d  the  occa- 

s ion  for or  the  nature of t h i s  sudden a t t ack  upon the Supreme Court 

by spokesmen f o r  tho public u t i l i t y  in te res t s .  They w i l l  r e a l i z e  

t h a t  the Court has never beenemore d i l i gen t  i n  p ro t ec t i n s  t he  pub l ic  

i n t e r e s t  and i n  preserving individual  c i v i l  l i b a r t i e s .  The peogle 

w i l l  give the Suprerae Cowt a square deal.  For it speaks again  a s  

the voice of a Consti tut ion which, a s  Woodrow Wilson s a id  "is not  a 

mere lawyer's document; it i s  a vehicle of l i f e ,  and i ts  s p i r i t  is  

always t he  s p i r i t  of the  age." 


