
ADDRESS 

BRIEFLESS BkRRISTWS AND LAWYERLESS CLIENTS 

Prepared 

For Delivery 

ROBZiT He JACKSON 

Solicitor General of the United States 

Junior Bar Conference 

of the 

American Bar Association 

San Francisco, Cal. 

July 9, 1939 

3:OO P. .&. 



No g rea t e r  misfortune can b e f a l l  us than to'have our leading 

lawyers become so preoccupied with individual  p rac t i ce  t h a t  they f a i l  t o  

d i f f i c u l t i e s  gathering f o r  the  whole profession. Something 

l ike  t h i s  has happened t o  the  medical profession and may wel l  be happening 

to  lawyers. 

The f u l l  impact of the  changes of today w i l l  not  be f e l t  by the 

seniors of the  bar. They w i l l  be f e l t  by t h e  junior ba r  und by prospective 

lawyers, 

Socia l  fo rces  a r e  able t o  operate on our profession p r e t t y  d i r ec t l y .  

Even more 'than most ca l l ings ,  our own i s  created and pr iv i leged by govern- 

ment i t s e l f .  We a r e  given by law a mnopoly of access t o  cour ts  of  jus t i ce ,  

and t h i s ,  qu i t e  a s  much a s  our learning o r  character ,  accow-ts f o r  our 

prestige and prosperi ty.  We a r e  not creators  of wealth; we a r e  not  a 

se l f - su f f i c ien t  o r  se l f -sus ta ining c r a f t .  While no modern soc ie ty  has ye t  

succeeded i n  l i v i n g  without some lawyers, no lawyer has ever  mastered the  

technique of l i v ing  without some c l i en t s .  

But we a s  a whole a r e  under the  necess i ty  of l i v i n g  without many 

c l i en t s  pe r  lawyer. The 1930 census revealed 160,000 lawyers t o  serve  

less than 130,000,000 people, o r  one lawyer t o  serve and be supported by 

about each 760 of population. Only about a th i rd  of tho population i s  

classed a s  ga in fu l ly  employed, which means t ha t  one lawyer e x i s t s  f o r  

approximately each 300 ga in fu l ly  employed po ten t ia l  c l i e n t s ,  

Of course these  a r e  averages. No lawyer is sure  of h i s  proport ion 

Of c l i e n t s  -- some acquire vas t ly  more than t h e i r  average, But what I want 

You t o  consider today i s  not individual  lawyers -- same very pro3perous 



some on W.P.A. -- but the  pos i t ion  of our whole profess ion a s  r e l a t e d  

t o  our whole society. 

We have and continue t o  produce more lawyers than soc ie ty ,  a t  its 

*resent l eve l s  of  income and a c t i v i t y ,  can support. A l a r g e  number a r e  

holding on and exis t ing by a per i lous  margin. Others a r e  seeking t o  

a l i v i n g  by methods t h a t  bring us no c red i t ,  Others a r e  on W.P.A. 

The obvious f a c t  is t h a t  soc i e ty  i n  one way o r  another supports us  a l l  and 

my properly ask what we a r e  doing t o  make it worth while. 

One might expect t ha t  .the competition r e su l t i ng  from an overcrowded 

bar would mean a constantly lowering cost  of l ega l  se rv ices  t o  t he  workmen 

and f a r m r s  and shopkeepers who need them. Instead of t h a t  we have seen a 

constantly r i s i n g  cost of l e g a l  service  extending t o  near ly  every item. 

Overhead8 accodnt f o r  it i n  pa r t  -- but tha t  does not change the f a c t  t h a t  

the cos t  of l e g e l  se rv ice  i s  prohibi t ive  t o  those of xoderate incomes. This  

a f fec t s  d i f fe ren t  groups of heople' i n  d i f fe ren t  ways. 

The well-to-do ge t  from the  groups of s p e c i a l i s t s  who comprise our 
--, 

modern law f i rm excel lent  l ega l  service.  We do not need t o  worry about 

them. 

The very poor and d e s t i t u t e  a l s o  ge t  l ega l  se rv ice  of a kind. They 

have assigned counsel i n  criminal  cases, and i n  some ju r i sd ic t ions  they have 

the benef i t  of a public defender. k n y  public o f f ioe rs ,  such a s  prosecuting 

at torneys,  give much f ree  advice. Few a re  the members of the  b ~ r  who do 

not g ive  f r ee  a id  to needy acquaintances. Then, i n  many of the l a rge r  

c i t i e s  the re  a r e  f r e e  l ega l  a i d  soc ie t i es ,  sustained by p r i ve t e  char i ty  and 

Served Largely by volunteer lawyers. The qua l i ty  and s r n i l e b i l i t y  of such 



B,n i~es  is highly variable.  Today the  very poor and the  well-to-do a r e  

likely t o  ge t  p re t ty  good lega l  service.  

But there  a r e  many mill ions of people who belong t o  ne i t he r  t h e  

lell-to-do nor the very poor. They nei ther  need nor ask char i ty .  But 

their  ecale of earnings w i l l  not l e t  them pay so much f o r  l e g a l  s e m i c e  a s  

the modern lawyer charges. A Carnegie Foundation study r s p r t e d  t h a t  i n  

1927 a t o t a l  of 27,300,000 wage earners with a n  average annual wage of 

$1200. could not employ lawyers because of t h e i r  i n a b i l i t y  t o  pay. To them 

18 must add farmers, small business men and shopkeepers s imi la r ly  s i t ua t ed .  

&I& people have t r i a d  t o  pool t h e i r  resources t o  cheapen spec ia l  kinds of 

legal se rv ice  through labor  unions and f r a t e r n a l  s o c i e t i e s  jus t  a s  be t t e r -  

p s i d  people try t o  do the  same through autonobile clubs and trcide a s s o c i a t i c -  

O f  course i f  one of these ge t s  injured he may, f o r  n share i n  t h e  

recovery, usual ly  i n t e r e s t  a  lawyer on a contingent f e e  basis. But i t  i s  

I n  the matters of every-day l i f e  t h a t  he suffers .  The l ega l  r e l a t i o n s  of 

these small income groups a re  almost as  complicated a s  those of the great  
, 

business executive. But no one of the  problems involves enough t o  be wort: 

While t o  many of our lawyers. But such h u b l e  horns a r e  af fected by 

Wstifying provisions of l eases  fo r  l i v i n g  quarters .  They may be evicted.  

They buy goods on the  instalment plan and m y  be subject  t o  unjus t  rdposses. 

0 Their l i t t l e  a f f a i r s  have a l l  the problems of debtor and c red i to r ,  

~ W S O ~  and l e s s ee ,  and t h e i r  domestic r e l a t i ons ,  though l e s s  publicized,  may 

q u i t e  a s  complicated a s  those of the r i c h .  And they have always t h o  

Public au tho r i t i e s  t o  ge t  along w i t h .  



MDst of these  people can pay some equivalent f o r  the  service .  &st + 

of them pre fe r  t o  pay because they f e e l  greater r e l i ance  upon paid se rv ice ,  

Their need is  not a char i ty  agency but a low cost  l e g a l  service .  They nee( 

, professional  agency which can handle small matters  i n  a l a r g e  volume whi - : 

would bring down t h e  cos t  per item. But tho problems of br inging low cosr 

legal se rv ice  t o  those who a r e  w i l l i ng  and ab le  t o  pay something, and the 

lawyer's prejudice against  e f f ec t i ve  means t o  t ha t  end a re ,  s t r ange ly  en01 

greater  than t he  d i f f i c u l t i e s  of rendering . f ree  l e g a l  a id  t o  those who car 

pay not a t  a l l .  

The bar  today is  leaving t h i s  pa r t  pf the  publ ic  l a r g e l y  unserved. 

They can not even get guidance as  t o  what the  1 ~ w  is  that they a r e  expec:--: 

t o  obey. They s u f f e r  an acctmiulation of small grievances t h a t  they hav- 

no means t o  redress. They become d i s t r u s t f u l  o f  t he  law. And they b e 2 3  

very impatient with lawyers a s  a class.  

Sharp c r i t i c s  have cal led  us wquasi-supernaturul medicine rsenw a:,: 

"po l i t i c a l  theologiansw. Ultra-respectable nagazines are ca r ry ing  a r t . . - l  

describing lawyers a s  a privi leged,  pa r a s i t i c  c lass .  One r ~ g a z i n e  of 

i~peccab l e  standing announces forthcoming a r t i c l e s  e n t i t l e d  "Should the _ 4 

Profession be Socialized?" A more temperate c r i t i c  has we l l  s a id :  

"The pr incipal  conclusion, . . . . . . i s  t h a t  a  
very large  par t  of what i s  cal led  soc ia l  i n j u s t i c e  e x i s t s  
because the  l ega l  profession has not shouldered the  re-  
spons ib i l i t i e s  t h a t  go with t h e  p r iv i l ege  i.t enjoys. 
I n  theory i t  is chhrged w i t h  the  t ask  of seeing t h a t  a l l  
men obtain jus t ice ,  and not only thosc men who have t he  
pr i  ce t o  pay f o r  it. This t h w r y  has been l a rge ly  ob- 
served i n  the  breach, . . . . Were exis t ing legal-oid 
s o c i e t i e s  to be c~u l t i p l i ed  a hundred fold thcy would not 
come near to meeting the  ex i s t ing  need of one-half,  more 
o r  l e s s ,  of the c i t i zenry  f o r  the  c?enns t o  ob ta in  t h e i r  l e g a l  
rights." 



Or, a s  Professor Robinson of Yale described it: 
4 

"Actually, of  course, t h e  cour ts  a r e  a v a i l a b l e  i n  propor- 
t i o n  t o  one's a b i l i t y  t o  pay f o r  t h e i r  use, but  l e g a l  theory  
has  l i t t l e  t o  say about t h i s  s t a r k  r e a l i t y .  Tho lawmen know 
t h a t  t h e  cour t s  a r e  access ib le  only t o  those able  t o  bear  t h e  
expense of l i t i g a t i o n ,  but  l e g a l  theory t r e a t s  t h i s  f a c t  as 
an  unfortunate accident  r a t h e r  than a fundamsntal-characteristic 
of t h e  l e g a l  i n ~ t i t u t i o n . ~  

Our danger l i e s ,  not  s o  much i n  the f a c t  t h a t  there is stormy weather 

ehead, as i n  the  f a c t  t h e t  t h e  l a r g e s t  and most i n f l u e n t i a l  p o r t  of o u r  crew 

refuses t o  heed t h e  storm sigpnls .  

It has f o r  centur ies  been thought the  duty of government t o  take  

affirmativa s t e p s  t o  see  t h a t  i ts c i t i z e n s  received jus t i ce .  The government 

i s  already,  thmugh r e l i e f  r o l l s  and W.P.A. projec ts ,  providing support  f o r  

e very s u b s t a n t i a l  number of lawyers. At t h e  same time it seos a l a r g e  

number of c i t i z e n s  who produce h e l p  pay taxes  deprived of l e g a l  s e r v i c e  

because they can not pay the  profess ional  sca le  of pr ices .  I have grave 

doubts t h a t  soc ie ty  w i l l  continue t o  support i d l e  lawyers and a t  the  same 

time go without t h e i r  se rv ice  once i t  wakes up t o  what it is  doing. Our 

bar can no t  c la im t o  be discharging its f u l l  duty t o  s o c i e t y  by rendering 

service t h a t  i s  out  of reach of an  increasing proportion of our people. 

Avz i l ab i l i ty  of l e g a l  se rv ice  i s  jus t  a s  much a problem f o r  the  ba r  as t h e  

qua l i ty  of l e g a l  service.  We must recognize a s o c i a l  r e s p o n s i b i l i t y  t o  

those who can not  h i r e  us ,  a s  wel l  as a professional  r e s p o n s i b i l i t y  t o  those  

who d s  h i r e  us. 

The ba r  could, i f  i t s  professional  o r g a n i z ~ t i ~ n  were s t rong enough 

"d so w i l l e d ,  organize withir.  the  professior: i t s e l f  p r i v a t e l y  managcd but  

low cos t ,  high volume l ega l  services.  Such p a s s i b i l i t i e s  

deserve careful.  2nd unprejudiced examination. 



I n  de f au l t  of our a t t en t i on  t h i s  problem w i l l  be l i k e l y  t o  be forced 

upon government. Long ago government took over from ind iv idua l s  the prose- 

cution of crime. Fears about p o l i t i c a l  manipulation of publ ic  l e g a l  s e rv i ce  

w i l l  no t  be very persuasive i n  view of t he  f a c t  t ha t  those  who could not 

afford to go t o  t h e  court with a lawyer have long found t h e i r  champion i n  a 

p o l i t i c a l  boss o r  l eader  who looked a f t e r  t h e i r  t roub les  i n  re tu rn  f o r  

support. 

There is a t h i r d  poss ib i l i ty .  Law services  a r e  overhead f o r  society.  

Like o the r  overheads, what could ea s i l y  be carr ied  by a high volume becomes 

oppressive a t  low volume output. I f  we can s t ep  up t he  na t iona l  income it 

would increase t h e  a b i l i t y  to  pay f o r  l ega l  service.  I f  we can increase  

the turnover, mult iply t he  number of t ransact iocs ,  and increase  t h e  a c t i v i t y  

of the  people, they w i l l  have more need fo r  l e g a l  services .  Hence, the  in-  

creasing concentrat ion of i n d u s t r i a l  and f  inancis l  control,. t h e  cen t ra l i za -  

t ion  of business with i t s  reduction of the number of independent c l i e n t s  i s  

a concern of young lawyers. Every economic measure designed t o  s t rengthen 

our economic s t r uc tu r e  o r  t o  bring g rea te r  equal i ty  and jus t i ce  i n  our s o c i a l  

s t ruc tu re  i s  a concern of young lawyers. You can not pro-Spr i f  the moss of 

Your fel low men do not.. We can not become a mere servic ing profession f o r  

wealth. We must not d r i f t  t o  where the great  body of c i t i z e n s  w i l l  f e e l  us 

t o  be h o s t i l e  o r  ind i f fe ren t  t o  t h e i r  well-being. Yet t h e  most unrelent ing 

Ecd c lever  opposition t o  measures of economic and soc i a l  reform comes from 

within the  bar. 

Young men a t  the bar  need have no misgiving about the  continued need 

" men i n  a l l  walks af l i f e  f o r  i n t e l l i g e n t  ::nd f a i t h f u l  l e g a l  s e r t i c e .  The 



growing complication of l i f e  w i l l  see  t o  that . .  But he should be gravely 

concerned a s  to how h i s  whole profession s h a l l  be organized t o  fu rn i sh  t h a t  

service along t he  whole soc i a l  f ron t .  We can not afford to  becomo de- 

fendants i n  the case of Society v. The Bar. 

One who, l i k e  Cassandra, mrdses a prophecy of t roub le ,  g e t s  paid f o r  
b 

the warnings with the  displeasure or those who a r e  warned. But these  a r e  

my convicti6ns and fears .  They w i l l  a f fec t  your l i v e s  more than mine. 

These a re  your problem. In  t h e i r  so lu t ion  may you have di l igence,  wisdom 

and ccurage. 


